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FINANCIAL DISCLOSURE ON DEATH OR
DIVORCE: BALANCING PRIVACY OF
INFORMATION WITH PUBLIC
ACCESS TO THE COURTS
Donna Litman

ABSTRACT
Tension exists in the law between the right of the public and media to
have access to the courts and the desire of individuals to maintain financial
privacy. This Article considers the role of the legislature in protecting
information that it requires for the adjudication of private rights upon death
and dissolution of marriage. It considers an unanticipated consequence of
congressional conditional spending on family law-an area of substantive
law retained by the states. Federal law requires safeguards on privacy and
informational security with respect to child support orders at the state
agency level; however, child support guidelines are normally applied
judicially rather than administratively. Thus, states agree to implement
federal policy in order to receive federal funds for child support without
being required to safeguard private information regarding the earnings and
income of noncustodial parents. This article advocates legislative solutions
that provide interested parties and the judiciary with the information needed
to protect beneficiaries of estates and spouses and children when a marriage
is dissolved without providing automatic, unlimited public access to private
financial information.

* Donna Carol Litman, Professor of Law, Nova Southeastern University, Shepard Broad Law
Center; Florida Board Certified Tax Lawyer; Marquis Who's Who in America (2010). Professor
Litman wishes to thank Professor John Sanchez for reading a draft of this article, Nova
Southeastern Law Center for a summer research grant for this article, and research assistant, Jessie
Elmendorf-Molnar, for her help with formatting and source checking footnotes.
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INTRODUCTION

Most individuals choose not to publish their personal financial
statements, whether in the form of a balance sheet of assets and liabilities or
a statement of income and expenses. Yet state law, and in some cases the
effect of federal law, may require that publication when an individual dies
or seeks a divorce. Further, most individuals choose to resolve their
differences privately. Yet state law may require an order from a judge to be
able to transfer assets on death or to determine alimony, child support, or
property settlement upon divorce. Much of the case law and scholarship
involving these issues consider (1) constitutional or common law rights of
privacy, (2) public access to court proceedings and court documents, or
alternatively, closure of court hearings and sealing of documents, and (3)
freedom of the press. This Article will focus on the legislative aspect of
financial disclosure within the context of these rights and issues. Should a
legislature mandate financial disclosure and judicial process to determine
property rights and financial obligations on death or divorce? And if so,
should the public have access to any or all of that information? The
importance of balancing privacy of information with public access to the
courts is especially significant because of the expanding reach of
technology that makes court documents available by remote electronic
means-through government sites and through other commercial or
nonprofit databases that may collect public documents.
This Article will consider two main contexts in which the issue of
financial disclosures arises: (1) probate and (2) dissolution of marriage.
The financial documents for probate can include an inventory of estate
assets and a fiduciary accounting. The financial documents for a divorce or
a child support proceeding can include a financial statement of assets and
liabilities or of income and expenses.
In the event of death, generally a judicial process is required to
administer the estate of the decedent. The court is responsible for
appointing a fiduciary to administer the estate of the decedent and for
discharging the fiduciary when the administration is completed. If there is
a will, the court has the authority to admit that will to probate and to
adjudicate any contest regarding the validity of that will. The probate
1. With respect to the availability of federal court records, see PACER Serv. Ctr.
Homepage, http://pacer.psc.uscourts.gov (last visited March 1, 2010); RECAP "turning PACER
around," http://www.recapthelaw.org (last visited March 1, 2010). For the federal privacy policy,
see Judiciary Privacy Policy http://www.privacy.uscourts.gov (last visited March 1,2010).
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process involves the filing of the will and petitions or other documents
regarding probate proceedings. These documents generally are available for
inspection by the public and the media. The court also is available to
adjudicate disputes regarding the validity and amount of any claims and
disputes regarding the identities and interests of the beneficiaries of the
estate under a will or the laws of intestacy. In many cases, if there are no
disputes regarding creditors' claims or rights of beneficiaries, probate can
be accomplished by mail or in judicial chambers without controversy. For
some estates, administration can be dispensed with or procured with
minimal process. Sometimes the role of the court is adjudicatory, and in
some cases it may also be supervisory; while in other cases, it may be
clerical. Further, individuals may choose to transfer assets during lifetime
or upon death in a manner that passes outside of probate and without
judicial oversight or public recording. These alternatives may include
owning property that passes by right of survivorship or by beneficiary
designation and creating trusts during lifetime that are administered in most
cases without judicial oversight or public recording of documents.
In the event of termination of a marriage by divorce, dissolution, or
annulment, a judicial process is required to terminate the marriage and to
determine the distribution of assets and any obligations of support for a
spouse or child. In some cases, the spouses may have entered into an
agreement prior to marriage or during the marriage that addresses property
settlement and spousal support. In many cases, the divorcing spouses may
agree on all issues, including child support. Nevertheless, a judicial process
may be required to approve the spouses' resolution of these issues,
particularly issues involving children and their best interests, and the court
may substitute a different result than agreed by the spouses. By contrast,
the commencement or continuation of a marriage does not require any
judicial process.
Instead, marriage is accomplished administratively,
through a licensing process or by conduct such as a common law marriage
and continues without judicial process.
In cases involving death and divorce when a judicial process is
required, the issues regarding financial disclosure relate to what financial
information must be disclosed, who must receive this information, and who
will have access to it. It also involves who has authority over these
decisions at the state level, and thus includes the role of the state legislature
and judiciary. It also may include whether federal law or Congress has any
authority or influence over these issues. This Article addresses these issues
in terms of various legal approaches and considers representative legislation
in the United States. A comprehensive review of all state systems
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regarding financial disclosure upon death and divorce is beyond the scope
of this Article, as it is not necessary for a discussion of the problem and
potential solutions.

II.

FINANCIAL DISCLOSURE FOR PROBATE UPON DEATH

In cases involving probate upon death, a fiduciary may be required to
provide financial disclosure in the form of an inventory and valuation of the
assets owned by the decedent and in the form of a fiduciary accounting.
The inventory generally includes a list of all assets owned by the decedent
at the time of death that are subject to administration and the fair market
value of these assets at the date of death. In some cases, a list of the
encumbrances on such assets and the amounts of such encumbrances may
be required. The inventory may require a list and valuation of other
interests of the decedent or the decedent's spouse. Also, the fiduciary may
be required to furnish a supplemental or amended inventory to reflect
additional assets or information discovered after the preparation of the
inventory. An accounting generally includes a disclosure of the estate's
financial transactions and may include a list of the estate's receipts and
disbursements and a list of the estate's assets at the beginning and end of
the accounting period. In some cases, there is one comprehensive final
accounting, where in others, there are interim accountings as well as a
closing or final accounting.
There are a number of different ways that states have addressed the
issue of disclosure for various forms of estate administration. One way is to
require financial disclosure from the fiduciary to the interested persons,
with disclosure to the court when needed to resolve disputes. A second way
is to require financial disclosure filed with the court, with variations as to
the role of the court, as to who has access to this information, and as to
whether filing may be waived. When filed with the court, one option is for
the information to be available only to those with a specific interest or role
in the proceeding. A second option is for this information to be available to
the public, and this option may allow the information to be sealed by the
court from public view or may require redaction of certain identifying
information. This Article will review the provisions of the Uniform Probate
Code, a code that some states have adopted in whole in or part or have used
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as a guide to draft a state's probate code, 2 as well as selected state laws,
with respect to inventories and accountings.
A.

Estate Inventories

Generally, the Uniform Probate Code requires the fiduciary to prepare
an inventory and provide a copy to all interested persons who request it,
granting the fiduciary discretion whether to file the original inventory with
the court. The Uniform Probate Code imposes the duty on the personal
representative to prepare and file or mail:
an inventory of property owned by the decedent at the time of his death,
listing it with reasonable detail, and indicating as to each listed item, its
fair market value as of the date of the decedent's death, and the type and

amount of any encumbrance that may exist with reference to any item.4
The Uniform Probate Code requires the personal representative to
"send a copy of the inventory to interested persons who request it" and
provides that the personal representative "may also file the original of the
inventory with the Court."5 Thus, preparing the inventory and sending a
copy to interested persons who request it are both mandatory; however,
filing the original with the court is optional. The comments to the Uniform
Probate Code provide:
The section provides two ways in which a personal representative may
handle an inventory. If the personal representative elects to send copies to
all interested persons who request it, information concerning the assets of
the estate need not become a part of the records of the Court. The
alternative procedure is to file the inventory with the Court. This
procedure would be indicated in estates with large numbers of interested
2. For a list of adopting states, see UNIF. PROBATE CODE, 8 U.L.A. 4 (1998 & Supp. 2009).

See also LII: Unif. Probate Code Locator, http://www.law.cornell.eduluniform/probate.html (last
visited March 1,2010).
3. Whether this requirement applies depends on whether the administration is supervised or
unsupervised, and formal (solemn), informal (common), or summary, or whether succession is
allowed without administration. The Uniform Probate Code includes several different types of
administration that involve varying degrees of involvement with the court or the clerk or registrar
of the court. These include estates with supervised administration that continues throughout the
administration of the estate, estates that are administered informally, and estates that are
administrated with selected formal proceedings. The Uniform Probate Code grants the testator the
right to direct whether the administration is to be supervised or unsupervised. In the case of an
informal administration, the role of the court is clerical; whereas, in the case of supervised
proceedings or formal proceedings, the role of the court is adjudicatory. See UNIF. PROB. CODE
§ 3-107 cmt. 8 U.L.A. 40-1 (West 1998).
4. UNIF. PROB. CODE § 3-706 (approved 1974, amended 1975).
5. UNIF. PROB. CODE § 3-706 (approved 1974, amended 1975, 1987), 8 U.L.A. 152 (1998).
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persons, where the burden of sending copies to all would be substantial.
The Court's role in respect to the second alternative is simply to receive
and file the inventory with the file relating to the estate. 6
When the inventory is filed with the court, the role of the court is as a
depositor,7 however, interested persons may seek the court's jurisdiction to
adjudicate issues that relate to the inventory as it affects their interests.
Further, the comments to the Uniform Probate Code note that if a personal
representative breaches its duty with respect to the inventory, the personal
representative may be subject to removal for such breach.
California requires the listing and valuation of assets to be presented in
an inventory and appraisal that is filed by the personal representative with
the court clerk, with a copy to be mailed to each person requesting special
notice of the filing.9 The California Probate Code provides:
The personal representative shall file with the court clerk an inventory of
property to be administered in the decedent's estate together with an
appraisal of property in the inventory. An inventory and appraisal shall be
combined in a single document.10
In California, the inventory and appraisal must list each item separately
and "state the fair market value of the item at the time of the decedent's
death in monetary terms opposite the item."" The California Probate Code
provides that the "inventory, including partial and supplemental inventories,
shall include all property to be administered in the decedent's estate" and,
in addition, provides that the "inventory shall particularly specify" certain
property listed by statute, such as (1) "[m]oney owed to the decedent,
including debts, bonds, and notes" and any "security for the payment of
money to the decedent, including mortgages and deeds of trust," (2) "the
interest of the decedent in a partnership, appraised as a single item," and (3)
all of the decedent's "money and other cash items."1 2 Further, the
inventory is to "show, to the extent ascertainable by the personal

6. UNIF. PROB. CODE § 3-706 cmt. (amended 1987), 8 U.L.A. 152-3 (1998).
7. UNIF. PROB. CODE § 3-804 cmt., 8 U.L.A. 236 (1998) ("The probate court acts simply as
a depository of the statement of claim, as is true of its responsibility for an inventory filed with it
under Section 3-706.").
8. UNIF. PROB. CODE § 3-706, cmt., 8 U.L.A. 152-3 (1998) (citing UNIF. PROB. CODE

§ 3-611).
9. CAL. PROB. CODE §§ 8800, 8803 (West 2009). See also CAL. PROB. CODE
(regarding delivery of the inventory to a probate referee for appraisal).
10. CAL. PROB. CODE § 8800(a).
11. CAL. PROB. CODE § 8802.
12. CAL. PROB. CODE §§ 8850(a), 8850(b).

§ 8902
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representative, the portions of the property that are community, quasicommunity, and separate property of the decedent."' 3
Florida requires a personal representative to file an inventory; however,
access is limited by statute but can be granted by court order. The personal
representative must file a "verified inventory of property of the estate,
listing it with reasonable detail and including for each item its estimated fair
market value at the date of the decedent's death."' 4 The Florida Probate
Code provides, "[a]ny inventory of an estate, whether initial, amended, or
supplementary, filed with the clerk of the court in conjunction with the
administration of an estate is confidential and exempt."15 Further, the
Florida Probate Code provides that an inventory, which is confidential and
exempt, "shall be disclosed by the custodian for inspection or copying" to
(1) "the personal representative," (2) "the personal representative's
attorney," (3) "an interested person," and (4) to others "[b]y court order
upon a showing of good cause."' 6 The Florida Constitution provides public
access to court documents and permits the legislature to provide statutory
exemptions by law that "are no broader than necessary to accomplish the
stated purpose of the law" and that "state with specificity the public
The public necessity statement
necessity justifying the exemption."'
provides:
The legislature finds that it is a public necessity to exempt from public
records requirements all inventories of property of estates of decedents,
including amended and supplementary inventories ... The Legislature
finds that the public disclosure of estate inventories ... would make

public financial information of the decedent that would produce undue

13. CAL. PROB. CODE § 8850(c) (West 2009).
14. FLA. STAT. ANN. § 733.604(1)(a) (effective for inventories "filed before, on, or after July
1, 2009") (West 2009).
15. FLA. STAT. ANN.

§ 733.604(1)(b) (effective July 1, 2009, for inventories "filed before,
on, or after July 1, 2009") (West. Supp. 2009) (inventory is "confidential and exempt from
[(§] 119.07(1) and [§] 24(a), Art. I of the State Constitution"). The law provides that "this
paragraph is subject to the Open Government Sunset Review Act in accordance with [§] 119.15
and shall stand repealed on October 2, 2014, unless reviewed and saved from repeal through
reenactment by the Legislature." Id. § 733.604(l)(b)(6).
16. FLA. STAT. ANN. § 733.604(1)(b)(4) (effective July 1, 2009, for inventories "filed before,
on, or after July 1, 2009") (West Supp. 2009). An interested person is defined in § 731.201(23).
This exemption replaced a comparable statutory limitation on disclosure. See FLA. STAT. ANN.
§ 733.604(1) (effective June 30, 2009) (West 2009).
17. FLA. CONST. art. 1, § 24(c).
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harm to the heirs of the decedent or beneficiaries of the decedent's
estate.18
Further, in Florida, a beneficiary can request information from the
personal representative regarding inventoried assets and the personal
representative is required to furnish a written explanation of how the
inventory value of an asset was determined or furnish a copy of the
appraisal for that value.' 9 By judicial rule, the inventory must "list the
estate with reasonable detail and include for each listed item (excluding real
property appearing to be protected homestead property) its estimated fair
market value at the date of the decedent's death," and the personal
representative is required to serve a copy of the inventory on "the surviving
spouse, each heir at law in an intestate estate, each residuary beneficiary in
a testate estate, and any other interested person who may request it in
writing."20
In Texas, the representative of the estate is required to file an inventory
with the clerk of the court and the judge is required to examine and approve
or disapprove it. 2 1 The inventory is to be "a verified, full and detailed
inventory, in one written instrument, of all the property of such estate which
has come to his possession or knowledge," and it shall include (1) "all real
property of the estate situated in the State of Texas," and (2) "all personal
property of the estate wherever situated." 2 2 The inventory shall include the
representatives' "appraisement of the fair market value of each item thereof
as of the date of death in the case of grant of letters testamentary or of
administration, as the case may be."23 In addition, the inventory "shall
specify what portion of the property, if any, is separate property and what
portion, if any, is community property" and "[i]f any property is owned in

18. Act of June 24, 2009, ch. 2009-230, sec. 2, 2009 Fla. Sess. Law. Serv. 1791 (West),
available at http://www.flsentate.gov/datalsession/2009/House/bills/billtext/pdf/h063102er.pdf.
19. FLA. STAT. ANN. § 733.604(3) (West Supp. 2009) The extent of the right depends on the
type of devise. To a "residuary beneficiary or heir in an intestate estate," it is "regarding all
inventoried assets." Id. To "any other beneficiary," it is "regarding all assets distributed or
proposed to be distributed to that beneficiary." Id
20. FLA. PROB. R. §§ 5.340(a), (d) (2009) (regarding inventory and including service on the
Department of Revenue, intended for years in which the Florida estate tax applies).
21. TEX. PROB. CODE ANN. §§ 250, 255 (Vernon 2009). See also Act of June 19, 2009, ch.
680, sec. 1, §§ 309.051, 309.054, sec. 11 (effective January 1, 2014), 2009 Tex. Sess. Law. Serv.
175-76, 309 (West) (effective January 1, 2014) (intended as "a recodification only" with "no
substantive change in law ... intended").
22. TEX. PROB. CODE ANN. § 250 (Vernon 2009). See also Act of June 19, 2009, ch. 680,
sec.1 § 309.051, supra note 21.
23. TEX. PROB. CODE ANN. § 250 (Vernon 2009). See also Act of June 19, 2009, ch. 680,
sec.1 § 309.051, supra note 21.
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common with others, the interest owned by the estate shall be shown,
together with the names and relationship, if known, of co-owners." 24
In Texas, the court does not act as a mere depository of the inventory.
Instead the probate code requires the judge to examine the inventory and
the appraisement of the assets, to enter either an order of approval or an
order of disapproval, and if necessary, to require another inventory or
appraisement and the appointment of new appraisers.25
Alabama requires an inventory to be filed by the personal
representative, with copies sent to interested persons who request it.2 6 The
Alabama Code provides that a personal representative:
shall file an inventory of property owned by the decedent at the time of
death, listing it with reasonable detail, and indicating as to each listed
item, its fair market value as of the date of the decedent's death, and the
type and amount of any encumbrance that may exist with reference to any
-27
item.

The testator can waive the filing requirement by an express provision
in his or her will; however, the court can override the testator's waiver in
limited circumstances. 28 The Alabama Code provides that:
If the testator, by express provision in the will to that effect, exempts the
personal representative from filing an inventory, the personal
representative shall not be required to file the initial inventory, or any
supplement thereto, with the court, unless in the opinion of the court, the
estate is likely to be wasted, to the prejudice of any interested person.29
This sampling of statutes from the Uniform Probate Code and selected
states for the inventory and valuation of assets represents a variety of laws
governing whether an inventory must be filed with the court and if filed,
whether it is open to public inspection. If filed with the court, the role of
the court may vary, with some courts being required to examine and
approve inventories and appraisements and with other courts acting as
depositories, reviewing the contents of an inventory when the court's
jurisdiction is sought by an interested person. Further, a state can limit
24. TEx. PROB. CODE ANN. § 250 (Vernon 2009). See also Act of June 19, 2009, ch. 680,
sec.1 § 309.051, supra note 21.
25. TEx. PROB. CODE ANN. § 250 (Vernon 2009). See also TEX. PROB. CODE. ANN. § 258
(Vernon 2009) (regarding complaints by persons interested in the estate and corrections when

inventory or appraisement is erroneous or unjust). See also Act of June 19, 2009, ch. 680, sec. 1,

§§

309.054, 309.103, supranote 21.
26. ALA. CODE § 43-2-835 (LexisNexis 2009).
27. ALA. CODE § 43-2-835(a).
28. ALA. CODE § 43-2-835(b).
2 9. Id.
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access to a filed inventory to those persons enumerated by statute or a court
may grant access on a showing of good cause. Thus, the states have not
adopted a uniform policy or law that mandates financial disclosure of an
inventory itemizing each asset and its value or net value that is accessible
by the public.
It is important to determine whether a written inventory that lists assets
and their values and that may contain identifying information, such as
account numbers and location, filed with the court is a judicial record that is
available for inspection in person or online by members of the public and
the press. If it is, then it is important for the legislature that imposes this
requirement to determine if this is necessary for the administration of every
estate. These legislatures can consider other models that limit filing or
access. In addition, the legislature can consider whether a testator would
have the option of avoiding financial disclosure by avoiding the probate
process, such as by utilizing inter vivos transfers or probate substitutes, and
the significance of that option. Some states may conclude that the fact that
a testator can avoid disclosure by avoiding the probate process is sufficient
to require disclosure for probate, while others may conclude that if
disclosure is not required outside of probate, then disclosure should not be
necessary in probate for the administration of every estate.
Some states might choose to limit access of the inventory to interested
persons, knowing that when the court adjudicates a controversy regarding
information contained in the inventory or missing from it, the public
generally would have access to the courts and any court documents
involved in that controversy. Thus, some states might provide a testator the
option to retain ownership and control of assets during lifetime and to have
those assets pass by will without requiring public disclosure of the identity
and value of those assets at death when there is no controversy requiring
Further, if an inventory contains identifying
judicial resolution.
information such as account numbers, then state legislators may want to
provide that to the extent the public will have access to the inventory, the
public will only have access to a redacted version of the inventory that does
not contain certain identifying information.

B.

Estate FinancialAccounting

When the administration of the estate has been completed and a final
distribution of assets proposed, the fiduciary may be required to account to
the beneficiaries of the estate regarding the estate's financial transactions.
If a fiduciary accounting is required, it may be required to be distributed to
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some or all of the estate beneficiaries and it may be required to be filed with
the court. Further, some personal representatives may be required to file
interim accountings or may choose to provide them periodically during the
administration in addition to a final or closing accounting.
The Uniform Probate Code does not mandate a final accounting for all
estates under its different types of administration. 3 0 The Uniform Probate
Code provides procedures for closing estates or terminating the
appointment of the personal representative whereby the personal
representative prepares a final account and the court may be petitioned "to
consider" the "final account" prepared by the personal representative or for
the court to "compel or approve an accounting and distribution. 31 The
comments note: "In any circumstance in which a fiduciary accounting is to
be prepared, preparation of an accounting in conformity with the Uniform
Principles and Model Account Formats promulgated by the National
Fiduciary Accounting Project shall be considered as an appropriate manner
of presenting a fiduciary account." 32
The Committee on National Fiduciary Accounting Standards adopted
uniform standards, known as the Uniform Fiduciary Accounting Principles
33
These principles require that a
along with model accounting formats.
"fiduciary account shall contain sufficient information to put the interested
parties on notice as to all significant transactions affecting administration
during the accounting period."34 These principles require an itemized list of
assets on hand at the beginning and end of the accounting period, including
"carrying values, that represent the value of assets at acquisition by the
fiduciary, and current values at the beginning and end of the accounting
period."3 5 The assets on hand at the beginning of a complete accounting or
the first interim one would be based on the assets in the estate inventory.
Under the uniform standards, a fiduciary accounting also shall report
"[g]ains and losses incurred during the accounting period ... shown

30. See supra note 3.
31. UNIF. PROB. CODE
32. UNIF. PROB. CODE

§§ 3-1001, 3-1002, 8 U.L.A. 288 (West 1998). See also id § 3-1003.
§ 3-705, cmt. (amended 1987), 8 U.L.A. 152-3 (West 1998).

33. These standards and formats were adopted by the Real Property Probate and Trust Law
Section of the American Bar Association, the American College of Probate Counsel, the Trust
Division of the American Bankers Associations, and other organizations. See
www.http://www.actec.org/public/ShowProjectsPublic.asp?Id=l5 (last visited March, 1, 2010).
34. See National Fiduciary Accounting Standards and Model Account Formats, Principle III,
http://www.actec.org/public/ShowProjectsPublic.asp?d=1 5 (last visited March 1,2010).
35. The committee on National Fiduciary Principles, National Fiduciary Accounting
Principles, Principle IV, http://www.actec.org/public/ShowProjectsPublic.asp?ld=15 (last visited
March 16, 2010).
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separately in the same schedule" as well as "significant transactions that do
not affect the amount for which the fiduciary is accountable." 3 6 The
accounting also would disclose receipts, disbursements, and distributions.37
Delaware requires an annual and final account for an executor or
administrator of a decedent's estate, with the accounts filed with the
The Delaware
Register of Wills for the county for inspection. 38
Constitution provides:
An executor or administrator shall file every account with the Register of
Wills for the County, who shall, as soon as conveniently may be, carefully
examine the particulars with the proofs thereof, in the presence of such
executor or administrator, and shall adjust and settle the same according to
the right of the matter and the law of the land; which account so settled
shall remain in his or her office for inspection; and the executor, or

administrator, shall within three (3) months after such settlement give
notice in writing to all persons entitled to shares of the estate, or to their
guardians, respectively, if residing within the State, that the account is
lodged in the said office for inspection. 39
Beneficiaries may waive notice that the account has been filed and may
consent to the account filed. 40 Further, the Delaware Code provides: "All
accounts and settlements of executors and administrators as the same shall
be passed by the Court of Chancery shall be recorded by the Register of
Wills of the several counties in uniform books," with the Register
maintaining "an alphabetical index of all such settlements and accounts."4 1
Thus, Delaware provides for a public record of estate accounts.
Florida requires a personal representative to prepare a final accounting
by judicial rule; however, the accounting can be waived.42 The Florida
probate rules adopted by the Supreme Court of Florida provide that a
"personal representative who has completed administration except for
distribution shall file a final accounting."43 In addition, a personal
36. The Committee on National Fiduciary Principles, National Fiduciary Accounting
Principles, Principles V & VI, http://www.actec.org/public/ShowProjectsPublic.asp?Id=15 (last
visited March 16, 2010).
37. The Committee on National Fiduciary Principles, National Fiduciary Accounting
Principles, Principle IV, http://www.actec.org/public/ShowProjectsPublic.asp?Id=15 (last visited
March 16, 2010).
38. DEL. CODE ANN. tit. 12, § 2301 (Supp. 2009).
39. DEL. CONST. art. IV, § 32.
40. DEL. CODE ANN. tit. 12, § 2302(c) (2009).
41. DEL. CODE ANN. tit. 12, § 2303(a) (Supp. 2009).
42. FLA. STAT. ANN. § 731.302 (West 2009). The general waiver provisions allow interested
persons to waive accountings. See also FLA. PROB. R. 5.180. (2009).
43. FLA. PROB. R. 5.400(a) (2009).
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representative "may elect to file an interim accounting at any time, or the
court may require an interim or supplemental accounting."" The Florida
probate rules require a fiduciary accounting to include: "all cash and
property transactions" from the beginning of the accounting period 45 and a
"schedule of assets at the end of the accounting period." 4 6 Each accounting
discloses a starting balance of the estate's assets, which on the first
accounting is the total value of the assets on the inventory, and each
accounting also includes a list of all assets on hand at the close of the
accounting, including the carrying value and the estimated current value of
each asset. For some assets, the carrying value will be the inventory value.
Information required for the assets includes information regarding "where
held and legal description, certificate numbers or other identification." 4 7
Thus, an accounting discloses information regarding the assets of the estate
that may be contained in the inventory and also requires other identifying
information for assets.
Florida is a jurisdiction that has had two very different rules regarding
public disclosure of accountings. Prior to July 1, 2009, an accounting that
was filed with the court was subject to public access, and the starting
balance on the first accounting would be the total inventory value of the
assets; whereas the inventory itself was accessible only by a limited group
of people.48 By contrast, after June 30, 2009, Florida law protects
accountings in the same manner as it protects inventories. 4 9 The current
Florida Probate Code provides that any "accounting, whether interim, final,
amended, or supplementary, filed in an estate proceeding is confidential and
exempt" and limits its disclosure, so that it "shall be disclosed by the
custodian for inspection or copying" to (1) "the personal representative,"
(2) "the personal representative's attorney," and (3) "an interested
person."50 In addition, an accounting can be inspected and copied by others

44. FLA. PROB. R. 5.345 (2009).
45. FLA. PROB. R. 5.346(a)(1) (2009). The accounting period begins with the commencement
of administration or if a previous accounting has been filed, from the date of the last accounting.
46. FLA. PROB. R. 5.346(a)(2) (2009). See also FLA. PROB. R. 5.346 Appendix B (explaining
the Uniform Fiduciary Accounting Principles).
47. See FLA. PROB. R. 5.346(c), Model Format - Appendix A, Schedule E.
48. See generally FLA. CONST. art. I, §§ 21, 24.
49. For a discussion of inventories, see supra text accompanying notes 14-20.
50. FLA. STAT. ANN. §§ 733.604(1)(b)(3), (4) (effective for accountings "filed before, on, or
after July 1, 2009") (West 2009). An "interested person" is defined in FLA. STAT. ANN.
§ 731.201(23). Prior to July 1, 2009, disclosure of accountings was not limited by statute in the
same manner as inventories.

2010]

FINANCIAL DISCLOSURE

447

"[b]y court order upon a showing of good cause."'
The legislative
statement of the public necessity justifying the exemption provides:
in order to preserve the privacy of information that would otherwise be
available in an accounting filed in an estate proceeding, the Legislature
finds that it is a public necessity that all accountings, whether interim,
final, amended, or supplementary, filed in the estate proceeding be made
exempt from public records requirements. The Legislature finds that the
public disclosure of estate ... accountings would make public financial
information of the decedent that would produce undue harm to the heirs of
the decedent or beneficiaries of the decedent's estate. 52
Tennessee allows the decedent or the residuary distributees to waive a
detailed accounting for a solvent estate by filing with "the clerk of the court
waivers excusing the personal representative from filing all court
accountings." 53 Further, Oklahoma permits waiver of an accounting and
allows a personal representative to make certain summary statements
regarding information that would be contained in a final "itemized
accounting of income and expenses" if "all persons entitled to distribution"
waive the accounting. 54
The statements required by the personal
representatives include that: "[a]ll income has been properly received and
expenses lawfully made"; "[a]ll allowed and approved claims have been
paid"; and "[a]ll funeral expenses, taxes and costs of the administrator have
been paid."55
These uniform and state laws represent various ways by which
financial disclosure can be made, and they do not uniformly require filing a
fiduciary accounting with the court. Instead, these laws reflect that there is
legislative flexibility whether to require an accounting or the filing of an
accounting and in some cases, the legislature may grant the judiciary the
flexibility whether to require an accounting. In some cases, disclosure,
when required, may be waived by the testator by will and in other cases,
access to the accountings may be limited by statute or by judicial order.
The role of the court can affect whether a legislature, by its statutes, or
a judiciary, by its rules or rulings, requires an accounting to be filed with
the court. The estate fiduciary owes duties to the beneficiaries of the estate

51. FLA. STAT. ANN. § 733.604(1)(b)(4)(d) (effective for accountings "filed before, on, or
after July 1, 2009") (West 2009).
52. CS/lB 631 § 2, availableat http://www.flsenate.gov/datalsession/2009/House/bills/bill
text/pdf/h063102er.pdf.
53. TENN. CODE ANN. § 30-2-601 (West Supp. 2009).
54. OKLA. STAT. ANN. tit. 58, § 541 (West Supp. 2009).
55. OKLA. STAT. ANN. tit. 58, § 541 (West Supp. 2009).
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and the fiduciary has a duty to account to certain beneficiaries. If reviewing
the accounting is viewed as the role of the beneficiaries who can then
petition the court to review the accounting in the event of a potential
breach, then the accounting need not be filed with the court unless and until
an interested party seeks judicial review of the accounting. On the other
hand, if the role of the court is supervisory and adjudicatory, then the
accounting should be filed with the court and also distributed to interested
persons who request a copy or are required by law to receive a copy.
Further, if the accounting is filed with the court, then the legislature or
judiciary can determine whether the accounting is a judicial record to which
the public should be required to have access or to which access is limited to
certain people or to certain information. In some cases, the legislature or
judiciary may determine that public access should be allowed only when
the court is actively involved in reviewing the accounting and adjudicating
disputes regarding the accounting and the fiduciary's actions or failure to
act. If disclosure is required, an additional issue for the legislature or
judiciary is whether identifying information, such as location of assets,
account numbers, or names of beneficiaries, should be protected from
public view.

III. FINANCIAL DISCLOSURE FOR MARITAL DISSOLUTION

Financial disclosure between spouses is required when spouses seek to
terminate their marriage. It also is relevant when parental obligations of
support are determined. What degree of disclosure is required and who has
the right to receive it or review it depend in part on state law and in part on
federal law. First, this Article considers these issues in the context of
matters that are determined consensually, administratively, legislatively, or
judicially. Second, it discusses the role of the federal government in
providing support for children and families in need through federal grants
administered by individual states. Third, it reviews the federal law
regarding child support and state guidelines. Fourth, it addresses the
constitutional and policy issues regarding the use of federal funds and the
effects on states and their citizens. Finally, it considers how to best balance
individual financial privacy with public judicial administration.
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A. Determinationof Maritaland Family Rights by Individuals or
Government-Consensual,Administrative, Legislative, or Judicial?
Marriage and divorce traditionally are matters retained by the states
and not delegated to the federal government.5 6 Generally, initiation of a
marriage has been handled administratively, without judicial process or
required financial disclosure, subject to legislation regarding who may or
may not marry. Marriage is a status that can be conferred by an individual
with authority, such as a judge, notary public, or clergy member who
solemnizes the marriage, provided the individuals have satisfied the state
licensing and other requirements. In some cases, marriage is a status that
can be conferred by conduct, such as a common law marriage. Individuals
may marry without understanding the legal obligations or property rights
that arise by marriage. By contrast, termination of marriage by divorce,
annulment, or dissolution and determination of obligations of support and
property rights generally are determined by judicial process under state
family laws even if the parties have entered into an agreement prior to
marriage or during the marriage or separation. Nevertheless, parties may be
encouraged to reach a consensus by private agreement or formal mediation
or collaboration.
The extent to which a judicial process is required to determine support
obligations is important to the issue of what financial disclosure is required
for that process. It is helpful to look at how property rights are created and
terminated in general and how other entities or business relationships are
created and terminated before looking at these issues in the context of
marriage and its dissolution.
The legal models for the creation of property rights in general and the
creation or dissolution of business entities generally do not require a
judicial process. With respect to property rights, generally they are created
by individuals under property laws or by contract without judicial process.
Individuals may acquire assets as joint tenants with right of survivorship.
In some states, spouses may acquire assets as tenants by the entirety or
spousal assets may be considered community property or quasi-community
property. Ownership may be changed by the owners without judicial
process and in some cases may be changed unilaterally by one owner
56. While the federal government could have retained diversity jurisdiction over such
matters, it chose not to by legislation; however, the federal courts would have applied state law
under the Erie doctrine. See, e.g., Ankenbrandt v. Richards, 504 U.S. 687, 703 (1992). But see K.
Whitten, Section Three ofthe Defense ofMarriage Act: Is Marriage Reserved to the States?, 26

HASTINGS CONST. L.Q. 436 (1999) for a discussion of the constitutionality of the Defense of
Marriage Act of 1996 which contains federal definitions of"marriage" and "spouse."
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without the consent of the other owners. In the event of a controversy,
owners may seek the jurisdiction of a court to determine property rights or
to partition the property. An individual may purchase a life insurance
policy on his or her own life or on the life of another, such as a spouse, and
designate a beneficiary to receive the proceeds when the insured dies.
Further, the individual may transfer ownership and change the beneficiary
by complying with the provisions of the insurance company. Issues
regarding ownership or other rights may be determined by the insurance
company and when necessary, by the appropriate court. Thus, rights of
owners and beneficiaries generally are governed by property laws or
contract laws and provisions.
With respect to business entities, there are many different forms of
entities that may be created and dissolved, and corresponding property
interests that may be created or terminated. The different entities include
corporations, partnerships, and limited liability companies. Individuals
may create or form them by complying with state law and by executing any
necessary documents and filing the documents when required by law. For
example, to form a corporation, articles of incorporation may be required to
be filed with the secretary of state in the state of incorporation.
Corporations or other entities may be dissolved by compliance with state
law. Dissolution of an entity may require the execution of documents and
administrative filings, with resort to the court in the event of conflicts or
disputes regarding statutory rights. Generally, with respect to the creation
or termination of these entities and property interests, judicial action is not
required; however, the courts are available to resolve disputes.
In the case of property rights arising by contract or by the formation or
dissolution of an entity under state law, public financial disclosure
generally is not required. When real estate is involved, the transaction may
require the public recording of a deed or the payment of taxes that results in
public financial information. For example, public records may disclose the
amount of the consideration paid for real property or the valuation of the
property for tax purposes. With respect to formation of corporations and
other entities, the documents to form the entities may not require the
disclosure of the identities of the owners, the value of the entity, or the
consideration paid or contributed upon formation. Further, the documents
required to dissolve the entity may not require disclosure of financial
information.
Securities laws and other laws may require financial
disclosures for publicly held corporations or other entities or transactions
but not for certain isolated or private transactions. Thus in many cases,
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formation or dissolution of legal entities does not require financial
disclosure as a matter of public record.
Marriage and marital dissolution involve property rights and also may
involve obligations of support. Marriage is governed by family laws that
include the application of general property laws and may provide special
rules for entireties or community property. The laws governing the
dissolution of a personal marriage are very different from the laws
governing the dissolution of a business relationship or a business entity.
Further, the division of the spouses' assets when a marriage is dissolved
requires the application of family law rather than general property law,
although family law will consider rights created by property law. The
creation of a marriage usually is handled administratively through licensing,
with the exception of common law marriages based on conduct. By
contrast, issues involving property settlement, support obligations, and
financial disclosure when a marriage dissolves have been addressed
Judicial
legislatively and judicially rather than administratively.
involvement in these issues usually is triggered when spouses seek to
dissolve their marriage or when a parent fails to provide support for a child
when the parents have divorced or never married. At the inception of the
marriage or during its duration, the legislature and the judiciary usually are
not involved in the level of support that one spouse must provide for
another or that a parent must provide for a child. Further, marriage or birth
of a child usually does not require financial disclosure to a court. On the
other hand, dissolution of marriage may require financial disclosure to a
state court and state laws may be affected by federal laws.

B. FederalRole andPowers-Providingfor the General Welfare of its
Citizens andSupportfor Children
One of the roles of the federal government is to provide for the general
welfare of the United States and its citizens who are located throughout the
states. Congress has specific powers enumerated in the Constitution, such
as the powers to borrow money, regulate commerce, establish uniform
naturalization rules and bankruptcy laws, coin money and regulate its value
and punish counterfeiters, establish post offices, provide for copyrights and

57. See U.S. CONST. art. I, § 8; South Dakota v. Dole, 483 U.S. 203, 207 (1987). But see
College Say. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 686-87
("Congress has no obligation to use its Spending Clause power to disburse funds to the States;
such funds are gifts."); Comrn'r v. Davis, 301 U.S. 619, 634-46 (1937).
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patents granting exclusive rights for limited times, create federal lower
courts, declare war, raise and support armies providing for appropriations
for up to two years, and provide and maintain a navy.
None of these
enumerated powers include the power to regulate family law or child
support laws. Congress also has the power to tax, and as part of that power,
the power to spend the funds collected as taxes. Specifically, the
Constitution provides Congress with the "power to lay and collect taxes,
duties, imposts and excises, to pay the debts and provide for the common
defence and general welfare of the United States; but all duties, imposts and
excises shall be uniform throughout the United States." 5 9 Further, the
Constitution provides that "[n]o money shall be drawn from the treasury,
but in consequence of appropriations made by law."60 In some cases,
Congress has exercised the spending portion of its taxing power by
imposing conditions for states to receive federal funds.6 Such conditional
spending cannot violate other constitutional provisions and is subject to
judicially imposed limitations that relate to the purpose of the federal
expenditure, the clarity of the conditions as they impact state choice, and
the federal interest in the national project or program.6 2
The power to tax is subject to the uniformity requirement.63 The
uniformity requirement provides that Congress can only impose income
taxes and indirect taxes on a basis that is geographically uniform. 64
Congress is not required to impose taxes in a manner that is inherently or
intrinsically uniform for specific taxpayers.65 Thus, Congress may impose
58. U.S. CONST. art. I, § 8. The Child Support Recovery Act of 1992 was enacted pursuant
to the Commerce Clause, applying when a person "willfully fails to pay a past due support
obligation with respect to a child who resides in another state."
59. U.S. CONST. art. I, § 8, cl. 1.
60. U.S. CONST. art. I, § 9, cl. 7.
61. See Dole, 483 U.S. at 207-08.
62. See infra text accompanying notes 111-126 for a discussion of these limitations. See also
Dole, 483 U.S. at 207-08.
63. See supra note 59 and accompanying text.
64. See, e.g., Bromley v. McCaughn, 280 U.S. 124, 138 (1929) ("The uniformity of taxation
throughout the United States enjoined by Article I, § 8, is geographic, not intrinsic."); Knowlton
v. Moore, 178 U.S. 41, 89 (1900) ("Giving to the term uniformity as applied to duties, imposts
and excises a geographical significance, likewise causes that provision to look to the forbidding of
discrimination as between the states, by the levying of duties, imposts or excises upon a particular
subject in one State and a different duty, impost or excise on the same subject in another."). A tax
is uniform when it "operates with the same force and effect in every place where the subject of it
is found." United States v. Ptasynski, 462 U.S. 74, 79 (1983) (quoting Head Money Cases, 112
U.S. 580, 594 (1884)).
65. See, e.g., Knowlton, 178 U.S. at 83-85 (rejecting the view that taxes must be
"intrinsically equal and uniform in its operation upon individuals," and adopting the view that

2010]

FINANCIAL DISCLOSURE

453

taxes based on a taxpayer's ability to pay through the use of progressive
rates resulting in one individual taxpayer being taxed at an average rate that
is higher than the rate of another individual taxpayer; however, both
taxpayers would be taxed at the same progressive rates on his or her taxable
income regardless of where he or she lived in the United States. Further,
tax law may be affected by a taxpayer's rights under state law, which
determine the taxpayer's right to income or obligation for expenses and
with federal law determining the tax consequences of such rights and
66
obligations.
The use requirement and the uniformity requirement are separate
clauses.67 The spending power is derived from the taxing power, such as the
power to tax to provide for the general welfare, and the spending power is
limited to the same purposes as the taxing power.68 By contrast, the
uniformity requirement which applies to the taxing power does not appear
to apply to the spending power.
Congress has used its taxing power not only to obtain federal funds but
also to implement federal policy by the indirect effect of how it exercises or
refrains from exercising its taxing power. Granting preferential tax
treatment to sources of income or expenses may impact the economy and
affect or reduce the need for federal support of certain activities. It may
encourage or discourage certain activities.
For example, granting
deductions for charitable contributions may encourage gifts for charitable
purposes and reduce the need for federal funds for activities provided by
charitable contributions; providing exclusions for municipal bonds may
allow states to borrow from taxpayers at reduced interest rates, increasing
the flow of capital to the states and reducing the need for federal subsidies;
providing tax benefits for homeowners may increase home ownership; 69
"such taxes be geographically uniform"). In essence:
the words 'uniform throughout the United States' do not relate to the inherent character of
the tax as respects its operation on individuals, but simply requires that whatever plan or
method Congress adopts for laying the tax in question, the same plan and the same method
must be made operative throughout the United States; that is to say, that wherever a subject
is taxed anywhere, the same must be taxed everywhere throughout the United States, and at
the same rate.
Id; see also Poe v. Seaborn, 282 U.S. 101, 117-18 (1930). "[D]ifferences of state law, which may
bring a person within or without the category designated by Congress as taxable, may not be read
into the Revenue Act to spell out a lack of uniformity" and thus, a wife in a community property
state, but not in other states, could report half of her husband's income on her separate return
without violating the uniformity requirement. Id.
66. See Comm'r v. Estate of Bosch, 387 U.S. 456, 462-66 (1967).
67. See U.S. CONST. art. I, § 8, cl. 1; U.S. CONST. art. I, § 8, cl. 12.
68. See U.S. CONsT. art. I, § 8, cl. 1; U.S. CONST. art. I, § 8, cl. 12.
69. See, e.g., I.R.C. §§ 101, 121, 170.
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and providing credits for business investments may spur economic growth.
Congress also has used its spending power to indirectly affect states and
benefit its citizens, such as by conditioning receipt of federal funds for
highway construction on a minimum drinking age to increase highway
safety by reducing the risk of accidents and deaths caused by drunk
drivers.70
With respect to marital dissolution and child support, Congress has
exercised its spending power to provide states with funds for temporary
support of families in need. Congress has provided block grants to states,
which must comply with master conditions to receive the funds, with states
having both the responsibility to administer the funds in accordance with
those conditions and the discretion to distribute the funds pursuant to a state
program. This program has been authorized for a number of years, but it is
not a permanent program. It may sunset, it may be extended again, or it
may be changed.

C. FederalLaw Regarding Child Support and State Guidelines
Congress provides federal funds to states for children in those states.
These federal funds are provided under Title IV of the Social Security Act
which provides "Grants to States for Aid and Services to Needy Families
with Children and for Child-Welfare Services."72 Title IV includes Part A,
which provides "Block Grants to States for Temporary Assistance for
Needy Families" ("TANF Block Grants") and Part D, which addresses
"Child Support and Establishment of Paternity." 73 These parts are
interrelated because in order for a state to receive federal funds through a
TANF Block Grant under Part A, the state must adopt a plan that complies
with provisions contained in Part D. 74 Part D has a broader scope than Part

70. See Dole, 483 U.S. 203.
71. See 42 U.S.C. § 651 (2006). See also Title IV of the Social Security Act, Part A, Block
Grants to States for Temporary Assistance for Needy Families (codified in 42 U.S.C. §§ 601-619).
72. 42 U.S.C. § 601 (2006). For more information about the Temporary Assistance to Needy
Families ("TANF"), see the website for the Office of Family Assistance, available at
www.acf.hhs.gov/programs/ofa/tanf/about.html (last visited March 16, 2010).
73. 42 U.S.C. § 601 (Title IV of the Social Security Act, Part A is codified in 42 U.S.C.
§§ 601-617); 42 U.S.C. § 651 (Title IV of the Social Security Act, Part D is codified in 42 U.S.C.
§§ 651-669(b)).
74. See, e.g., 42 U.S.C. § 602(a) (2006), which provides that for a state to be an "eligible
[s]tate" under Part A, the state must have "submitted to the Secretary a plan that the Secretary has
found includes . .. [a] certification by the chief executive officer of the State that, during the fiscal
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A because Part D addresses the enforcement of support obligations for all
children, including children who would not receive state benefits funded by
a federal TANF Block grant under Part A.
Part A of Title IV, which provides the TANF Block Grants, states that
its purpose is:
to increase the flexibility of States in operating a program designed to(1) provide assistance to needy families so that children may be cared for
in their own homes or in the homes of relatives;
(2) end the dependence of needy parents on government benefits by
promoting job preparation, work, and marriage;
(3) prevent and reduce the incidence of out-of-wedlock pregnancies and
establish annual numerical goals for preventing and reducing the
incidence of these pregnancies; and
(4) encourage the formation and maintenance of two-parent families.76
Part D, regarding child support and paternity rights, specifies the
purposes for which it provides federal funds as follows:
For the purpose of enforcing the support obligations owed by noncustodial
parents to their children and the spouse (or former spouse) with whom
such children are living, locating noncustodial parents, establishing
paternity, obtaining child and spousal support, and assuring that assistance
in obtaining support will be available under this part [D] to all children
(whether or not eligible for assistance under a State program funded under
part A) for whom such assistance is requested, there is hereby authorized

year, the State will operate a child support enforcement program under the State plan approved
under part D [42 USCS §§ 651 et seq.]."
75. When Part A provided the Aid to Families with Dependent Children ("AFDC") program,
the Supreme Court noted, "Congress meant for the Part D Child Support program to work in
tandem with the AFDC program which constitutes Part A of Title IV" and that cross references
within the statute "illustrate Congress' intent that the AFDC and the Child Support programs
operate together closely to provide uniform levels of support for children of equal need," and also
noted "Congress' desire to encourage the making of child support payments by absent parents."
Sullivan v. Stroop, 496 U.S. 478, 480, 483-85 (1990) (holding that "the Government funded
child's insurance benefits are not 'child support' for purposes of § 602(a)(8)(A)(vi) because that
term, as used throughout Title IV, 'invariably refers to payments from absent parents"').
76. 42 U.S.C. § 601(a). This section was enacted as part of H.R. 3734, the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat.
2105 ("PRWORA"). PRWORA § 101 includes specific Congressional findings, concluding:
In light of this demonstration of the crisis in our Nation, it is the sense of the Congress that
prevention of out-of-wedlock pregnancy and reduction in out-of-wedlock birth are very
important Government interests and the policy contained in part A of title IV of the Social
Security Act (as amended by section 103(a) of this Act) is intended to address the crisis.
Id.
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to be appropriated for each fiscal year a sum sufficient to carry out the
purposes of this part [D].7
Thus, one of the joint purposes of Parts A and D is to help parents
work so that they can support their children and to help ensure that
noncustodial parents provide support to custodial parents for their
children's support.78 This is accomplished by providing federal funds for
these purposes, including temporary funds for families in need while they
prepare for work. This also is accomplished by providing processes and
laws that help parents collect child support. Another purpose of the
legislation is to reduce "the dependence of needy parents on government
benefits" and thus to reduce federal spending.
With respect to the conditions imposed on Title IV-A and D spending,
Congress has provided that:
Each State, as a condition for having its State plan approved under this
part [42 USCS §§ 651 et seq.] must establish guidelines for child support
award amounts within the State. The guidelines may be established by law
or by judicial or administrative action, and shall be reviewed at least once
every 4 years to ensure that their application results in the determination
0

ofappropriatechild support award amounts.s

A state must meet the federal conditions in order to have its state plan
for child and spousal support approved and to receive federal funds.8 ' Once
it has qualified for funds, the law also provides penalties that could result in

77. 42 U.S.C. § 651. The Child Support Enforcement Amendments Act of 1984 states that it
was an
act to amend part D of title IV of the Social Security Act to assure, through mandatory
income withholding, incentive payments to States, and other improvements in the child
support enforcement program, that all children in the United States who are in need of
assistance in securing financial support from their parents will receive such assistance
regardless of their circumstances, and for other purposes.
Child Support Enforcement Amendments of 1984, Pub. L. 98-378, 98 Stat. 1305 (1984) (codified
at 42 U.S.C. §§ 666-667).
78. Some states are changing their laws, focusing on parental plans and parenting time rather
than on sole custody or custodial and noncustodial parents. See, e.g., Elisha Roy, The End of
Custody in Florida; Finally Parents are Just Parents, 82 FLA. B.J. 49, 49-53 (2008); Stephen
Erickson, If They Can Do ParentingPlans, They Can Do ChildSupport Plans, 33 WM. MITCHELL
L. REv. 827, 830 n.8 (2007). See also CAL. FAM. CODE ANN. § 3040 (West 2009) (entitled
"Order of preference" for granting custody); COLO. REv. STAT. 14-10-124 (2009) (entitled "Best
interests of child" regarding parenting time and parenting plan); KAN. STAT. ANN. § 60-1625
(West 2009) (regarding objectives for a permanent parenting plan).
79. 42 U.S.C. § 601(a)(2) (2006).
80. Id. §§ 654, 667 (2006) (last amended 1988) (emphasis added). See also supra note 66.
81. 42 U.S.C. §§ 654, 667.
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the loss of a portion of federal funds for failure to substantially comply with
various provisions of the law.82
Federal regulations supplement this law and require that a state
"establish one set of guidelines . . . for setting and modifying child support
award amounts within the [s]tate."8 3 The regulations restate the law that the
guidelines may be established by "law or by judicial or administrative
action." 84 The regulations also require, at a minimum, that the state's
guidelines must "[t]ake into consideration all earnings and income of the
noncustodial parent" and "[b]e based on specific descriptive and numeric
criteria and result in a computation of the support obligation."85 These have
proved to be key elements of a state's child support guidelines that were
added administratively by regulation, after the opportunity for public
comment, rather than legislatively, after congressional study and public
debate.
Federal law also provides "a rebuttable presumption, in any judicial
or administrative proceeding for the award of child support, that the amount
of the award which would result from the application of the guidelines ...
is the correct amount of child support to be awarded," that this presumption
can be rebutted, and a "written finding or specific finding on the record that
the application of the guidelines would be unjust or inappropriate in a
particular case, as determined under criteria established by the [s]tate" is
sufficient to rebut the presumption.86 Federal regulations provide that the
criteria used to rebut the presumption "must take into consideration the best
interests of the child."8 7 Federal regulations provide that the state must
"review and revise, if appropriate, the guidelines established . . . at least
once every four years to ensure that their application results in the
determination of appropriate child support award amounts."88 As part of
this review, the state "must consider economic data on the cost of raising
children and analyze case data, gathered through sampling or other
methods, on the application of, and deviation from, the guidelines."
82. See id. § 609 (2006).
83. 45 C.F.R. § 302.56(a) (2009).
84. See 42 U.S.C § 667(a); 45 C.F.R. § 302.56(a) (2009).
85. 45 C.F.R. §§ 302.56(c)(1)-(2) (2009). The regulations also require that a state's
guidelines "[a]ddress how the parents will provide for the child(ren)'s health care needs through
health insurance coverage and/or through cash medical support in accordance with § 303.31 of
this chapter." Id. §302.56(c)(3).
86. Id §§ 302 .56 (f)-(g).
87. Id. § 302.56(g).
88. Id. § 302.56(e).
89. Id. § 302.56(h).
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The federal laws regarding private child support obligations were
enacted in stages, including the Child Support Enforcement Act of 1974,
the Child Support Enforcement Amendments of 1984, and the Family
Support Act of 1988, before resulting in the present legislation.90 The
legislative history for the Child Support Enforcement Act of 1974
addressed the problem of non-support and its impact on families:
The problem of welfare in the United States is, to a considerable extent, a
problem of the non-support of children by their absent parents. Of the 11
million recipients who are now receiving Aid to Families With Dependent
Children (AFDC), 4 out of every 5 are on the rolls because they have been
deprived of the support of a parent who has absented himself from the
home.
The Committee believes that all children have the right to receive support
from their fathers. The Committee bill, like the identical provision passed
by the Senate (H.R. 3153) last year, is designed to help children attain this
right, including the right to have their fathers identified so that support can
be obtained. The immediate result will be a lower welfare cost to the
taxpayer but, more importantly, as an effective support collection system
is established fathers will be deterred from deserting their families to
welfare and children will be spared the effects of family breakup.91
With the 1974 Act, Congress focused on helping parents collect
support for their children, which collection could be used to offset or
reimburse federal benefits. State plans were not required to contain a
formula for states to use to determine child support; however, state plans
were required to contain a formula for administrative use when necessary.92
In 1975, the regulations provided that the formula, to be used by a IV-D
agency when there was no order of child support, was required to consider:
(1) All earnings, income and resources of the absent parent including real
and personal property; (2) The earnings potential of the absent parent; (3)
The reasonable necessities of the absent parent; (4) The ability of the
absent parent to borrow; (5) The needs of the child for whom the support
is sought; (6) The amount of assistance which would be paid to the child

90. See (1) Child Support Enforcement Act of 1974, Pub. L. 93-647, 88 Stat. 2337 (1974)
(codified at 42 U.S.C. §§ 651-660 (2006)); (2) Child Support Enforcement Amendments of 1984,
Pub. L. 98-378, 98 Stat. 1305 (1984) (codified at 42 U.S.C. §§ 666-667); (3) Family Support Act
of 1988, Pub. L. 100-485, 102 Stat. 2343 (1988) (codified at 42 U.S.C. §§ 668-669, 681-687,
1396r-6 (2006)); (4) Title IV of the Social Security Act, Part A (codified in 42 U.S.C. §§ 601-617)
and Part D (codified in 42 U.S.C. §§ 651-669(b)).
91. S. REP. No. 93-1356 (1974), reprintedin 1974 U.S.C.C.A.N. 8133, 8145-46.
92. See 45 C.F.R. §§ 302.50(a)-(b), 302.53(a)-(b) (1975) (regarding state plans and the
assignment of support rights and the formula for determining the amount of support obligations).
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under the full standard of need of the State's IV-D plan; and (8) Other
reasonable criteria which the [s]tate may choose to incorporate. 93
In 1984 and 1988, Congress extended the reach of the law to address
the determination and appropriateness of amounts of child support
awards.94 The legislative history reflects some of the reasoning regarding
the extension of the law.95 In 1984, Congress added the requirement that
states have guidelines for the amount of child support to address concerns
that individual child support awards were not realistic in terms of the
reasonable needs of the child and consideration of their parents' ability to
pay. 96 Congress noted that frequently child support awards were
unrealistically low in terms of the reasonable needs of the child and that
some were unrealistically high in terms of the absent parent's ability to
pay.97 The solution it considered was to require states to have guidelines for
courts to consider when setting the amount of a child support award
because "the existence of guidelines tends to assure that there is reasonable
consideration given both to the needs of the child and the ability of the
absent parent to pay .. . [and] will tend to improve the reasonableness and
equity with which support orders are established." 9 8 In 1984, the legislative
history also recognized that "the development of a court order is a complex
determination requiring the consideration of many aspects of the individual
circumstances of the parties involved, and that there may be a need for
courts to have the flexibility to exercise discretion," and the legislative
history noted that it left "to each state the decision as to how these
guidelines are to be considered." 99 In 1988, the role and effect of the
guidelines were changed, with the general rule being that the guidelines
93. Id § 302.53(a) (providing that the formula "must be designed to insure, as a minimum,
that the child for whom support is sought benefits from the income and resources of the absent
parent on an equitable basis in comparison with any other minor children of the absent parent").
94. See Child Support Enforcement Amendments of 1984; Family Support Act of 1988,
supra note 90.
95. See, e.g., S. REP. No. 98-387, at 40 (1984), reprinted in 1984 U.S.C.C.A.N. 2397, 2436;

H.R. REP. No. 100-998, at 91-92 (1988) (Conf. Rep.), reprinted in 1988 U.S.C.C.A.N. 2776,
2879-2880; S. REP. No. 100-377, at 14-15 (1988), reprinted in 1988 U.S.C.C.A.N. 2776, 27912792.
96. See Child Support Enforcement Amendments of 1984, supra note 90.

97. S. REP. No. 98-387, at 40 (1984), reprintedin 1984 U.S.C.C.A.N. 2397, 2436.
98. S. REP. No. 98-387, S. REP. No. 387, 98th Cong., 2nd Sess. 1984, 1984 U.S.C.C.A.N.
2397, 2436 (April 9, 1984).

99. Id. at 2436. See also Bowen v. Gilliard, 483 U.S. 587, 616 n.12 (1987) (Brennan, J.,
dissenting) ("Guidelines for those support obligations that are judicially imposed, for instance,
require consideration of the needs of the particular child in question."). See, e.g., Uniform
Marriage and Divorce Act, 9A U.L.A. § 309 (1979 and Supp. 1987) (court must consider, inter
alia, "the physical and emotional condition of the child and his educational needs").
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would be applied to determine the amount that would be presumed to be
correct, allowing deviation from the guidelines in individual cases when the
guidelines would produce an "unjust or inappropriate" amount.100 The
Senate considered a different test for deviation from the guidelines based on
a good cause standard.'o'
Congressional concern was for support obligations to be based on the
reasonable needs of the child, provided the obligation was not unreasonably
high for the parent with the obligation to pay; however, the reach of the law
is much broader. The federal law applies to support obligations for all
children and is concerned with the obligation being appropriate or just in
amount for the child and parent, with consideration of the ability of the
noncustodial parent to pay based on his or her income and earnings.10 2 The
children who qualify for federal funds are a subset of all children; yet in
order for a state to receive federal funds for the children in the subset, it
must provide child support guidelines for other children. There does not
appear to be any requirement that a state use the federal funds it receives to
provide a minimum or appropriate amount of child support based on the
state's child support guidelines.0 3 The amount a child in need receives
from federal funds may differ significantly from the amount that individual
children receive from their noncustodial parents under the state child
support guidelines. Yet the initial right of the state to receive federal funds
under Part A is tied to the state having child support guidelines for children
who will not qualify for those federal funds.
D. Constitutionaland Policy Issues Regarding ConditionalSpendingfor
Child Support
The constitutionality of these federal conditions depends on the power
of Congress to enact such laws and whether they are viewed as a whole or
tested independently. The power to provide support for children or to
establish laws regulating child support is not one of the specific powers
granted to Congress in Article I, section 8; however, Congress has a general
100. For the legislative history, see H.R. REP. No. 100-998, at 91-91 (1988) (Conf. Rep.),
reprintedin 1988 U.S.C.C.A.N. 2776, 2879-2880.
101. S. REP. No. 100-377, at 17-19 (1988), reprinted in 1988 U.S.C.C.A.N. 2776, 2794-2795.
102. See 42 U.S.C. §667 (2006); 45 C.F.R. § 302.56(c)(1) (2009).
103. Compare 45 C.F.R. §§ 302.56(a), (c)(l)-(2) (2009) (effective October 13, 1989), supra
text accompanying notes 83-85 with 45 C.F.R. § 302.53(a)(6) (1975), supra text accompanying
note 93, which considered the "amount of assistance which would be paid to the child under the
full standard of need of the State's IV-D plan" when a IV-D agency determined the amount of the
child support obligation.
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power to tax and spend. Article I, section 8 grants Congress the "power to
lay and collect taxes, duties, imposts and excises, to pay the debts and
provide for the common defense and general welfare of the United States;
but all duties, imposts and excises shall be uniform throughout the United
States."'1" The power to spend is not a separate power but is part of
Congress's taxing power. 0 5 The scope of the power to tax includes the
power to spend and both are limited and defined by the specific provisions
of the taxing power, with "the power to appropriate . . . [being] as broad as
the power to tax." 06 Thus, Congress may tax and spend to pay its debts,
provide for defense, and provide for the general welfare and to implement
the exercise of its enumerated power (such as specific powers relating to
borrowing or coining money, laws regarding naturalization, bankruptcy,
patents, and copyrights, or maintaining armies and the navy). 10 7 Congress,
however, is not limited to taxing and spending in order to exercise its
enumerated powers. For example, Congress's power to tax and spend for
the general welfare of the United States allows Congress to impose and
collect taxes on wages to provide old age and survivor's benefits for the
general welfare of the United States (i.e., Social Security benefits).i' 0 8
Similarly, providing direct support for children and families in need would
appear to provide for the general welfare of the United States. Providing
indirect support for children and families in need by providing funds to
states to support children and families in their states also should fit within
the general welfare purpose. 109
104. U.S. CONST. art. I, § 8, cl.1.
105. Butler v. United States, 297 U.S. 1, 65 (1937).
106. Id.
While, therefore, the power to tax is not unlimited, its confines are set in the clause which
confers it, and not in those of § 8 which bestow and define the legislative powers of the
Congress. It results that the power of Congress to authorize expenditure of public moneys
for public purposes is not limited by the direct grants of legislative power found in the
Constitution.
Id. at 66.
107. See U.S. CONST. art. I, § 8; Butler, 297 U.S. at 65.
108. See Comm'r v. Davis, 301 U.S. 619, 634-46 (1937). See also Steward Mach. Co. v.
Davis, 301 U.S. 548, 574-78 (1937) (addressing the uniformity requirement of the provisions of
the Social Security Act related to unemployment compensation).
109. See Childrens and Parents Rights Ass'n v. Sullivan, 787 F. Supp. 724, 735 (N.D. Ohio
1991). The U.S. District Court for the Northern District of Ohio stated that "child support
regulations are within the 'pursuit of the general welfare' when considering the first limitation
for conditional spending, discussed infra at text accompanying note 112. Id.
See also Hodges v. Thompson, 311 F.3d 316, 319 (2002). In Hodges, the district court found
that "Congress made a considered judgment that the American people would benefit significantly
from the enhanced enforcement of child-support decrees and the diminution of the number of
parents who are able to avoid their obligations simply by moving across local or state lines."
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The general welfare requirement is the general or threshold test for
spending. In the case of child support, Congress imposed conditions in
order for states to receive TANF Block Grants, requiring states to adopt a
state plan that includes guidelines regarding the amount of child support
awards, with a presumption of correctness and the possibility for deviation
from the guidelines. Additional requirements apply when Congress
chooses to exercise its spending power conditionally. With respect to
Congress's right to spend tax funds it collects, the Supreme Court has stated
that "Congress may attach conditions on the receipt of federal funds and has
repeatedly employed the power 'to further broad policy objectives by
conditioning receipt of federal moneys upon compliance by the recipient
with federal statutory and administrative directives."' 0
There are a number of limitations on Congress's power to spend
conditionally."
The first limitation is that Congress must exercise its
spending power "in pursuit of the general welfare." 1 l2 The second
limitation is that the conditions must not be ambiguous, so that the states
can "exercise their choice knowingly, cognizant of the consequences of
their participation." 13 Related to this second limitation, the conditions
must not so coercive as to be preclude choice and compel states to act.114
The third limitation is that the conditions must be "reasonable conditions
Hodges, 121 F. Supp. 2d at 873. Thus, like the district court, we are satisfied that Congress acted
in the general welfare when it enacted the child support enforcement programs and the associated
funding conditions under Title IV-D.
110. South Dakota v. Dole, 483 U.S. 203, 206 (1987) (opinion of Burger, C.J.) (citing
Fullilove v. Klutznick, 448 U.S. 448, 474 (1980)).
111. Dole, 483 U.S. at 207.
112. Id. (internal quotation marks omitted). This is the threshold test discussed at supra text
accompanying note 104, 107-09. Although Congress may exercise its general power to tax and
spend for purposes other than general welfare, such as for the purpose of paying the debts of the
United States or providing for the common defense of the United States, it would not be
distributing funds to the states conditionally for these purposes. With respect to this requirement
or limitation, the Supreme Court stated: "In considering whether a particular expenditure is
intended to serve general public purposes, courts should defer substantially to the judgment of
Congress." Id.
113. Id. (citing Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981)).
114. Dole, 483 U.S. at 211 (citing Steward, 301 U.S. at 590) ("[I]n some circumstances the
financial inducement offered by Congress might be so coercive as to pass the point at which
'pressure turns into compulsion. .'). In Steward, the Court considered whether an excise tax was
"void as involving the coercion of the States in contravention of the Tenth Amendment or of
restrictions implicit in our federal form of government," concluding that the tax in issue was not
void on those grounds. Steward, 301 U.S. at 585. In Hodges v. Thompson, the Fourth Circuit
considered a "Tenth Amendment argument [regarding federal coercion], not as a limitation related
to the Spending Clause, but as an independent constitutional challenge." 311 F.3d 316, 319-20
(4th Cir. 2002).
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relevant to [the] federal interest in the project and to the over-all objectives
thereof' or stated another way, the conditions must not be "unrelated 'to the
federal interest in particular national projects or programs.""' 5 The
minority view for the third limitation is that the conditions "must be
reasonably related to the purpose of the expenditure."" 6 The fourth
limitation is that the conditions must not violate any other constitutional
provision."' Congress cannot exercise powers not delegated to it and thus
reserved to the states, and cannot regulate areas not within one of its
enumerated powers; however, there is a difference between conditional
spending and regulation by law." 8 Conditional spending is allowed;
whereas, federal regulation of matters reserved to the states is not.
In South Dakota v. Dole," 9 the Supreme Court considered the

constitutionality of a condition imposed by Congress "which directs the
Secretary of Transportation to withhold a percentage of federal highway
funds otherwise allocable from [s]tates 'in which the purchase or public
possession . . . of any alcoholic beverage by a person who is less than
twenty-one years of age is lawful."'l 20 The Supreme Court considered this
condition to be reasonably related to the purpose of providing "safe
interstate travel."' 2 1 The condition related to the overall purpose of the
115. Dole, 483 U.S. at 207-08.
[O]ur cases have suggested (without significant elaboration) that conditions on federal grants
might be illegitimate if they are unrelated "to the federal interest in particular national
projects or programs." Massachusetts v. United States, 435 U.S. 444, 461 (1978) (plurality
opinion). See also Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275 at 295, ("The
Federal Government may establish and impose reasonable conditions relevant to federal
interest in the project and to the over-all objectives thereof').
Id.; see also Oklahoma v. CSC, 330 U.S. 127 (1947) (permissible condition); Butler v. United
States, 297 U.S. 1, 68 (1936) (A "statutory plan to regulate and control agricultural production"
that included a "tax, the appropriation of the funds raised, and the direction for their
disbursement" were "means to an unconstitutional end.").
116. Dole, 483 U.S. at 213 (O'Connor J., dissenting). Justice O'Connor framed the four
limitations as follows: "four separate types of limitations on the spending power: the expenditure
must be for the general welfare, the conditions imposed must be unambiguous, they must be
reasonably related to the purpose of the expenditure, and the legislation may not violate any
independent constitutional prohibition." Id (internal citations omitted).
117. Id. at 207-08.
118. U.S. CONST. amend. X, which provides: "The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to
the people." See Dole, 483 U.S. 203 (O'Connor, J., dissenting opinion) ("(A] condition that a
State will raise its drinking age to 21 cannot fairly be said to be reasonably related to the
expenditure of funds for highway construction" and instead "is a regulation determining who shall
be able to drink liquor" and "is not justified by the spending power.").
119. 483 U.S. 203 (1987).
120. Id. at 205 (quoting 23 U.S.C. § 158 (1982 ed. Supp. III)).
121. Dole, 483 U.S. at 208-09.
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federal expenditure, which involved the safe use of the federal highways,
but the condition did not relate to the specific use of the funds, which was
for the construction of highways. The Court allowed Congress to condition
a state's right to receive funds for a reason (minimum drinking age) related
to the purpose of the expenditure (safe highways) even though the condition
was not related to the expenditure itself (highway construction). Further,
the Court allowed Congress to condition a state's right to receive funds
without allowing the funds to be expended for that reason or condition.
Although Congress was allowed to condition the receipt of federal highway
funds on the states' adoption of a minimum drinking age of twenty-one, it
does not follow that states that adopted that minimum age would be allowed
to use the funds to enforce that minimum drinking age. Further, the Court
held the potential loss by a state of five percent of federal funds did not
amount to coercion or compel state action. 12 2 The facts would have been
more challenging if a state's receipt of the funds were conditioned not only
on adoption of a minimum drinking age of twenty-one but also on effective
enforcement of that drinking age resulting in an appropriate number of, or
reduction in the number of, accidents and deaths caused by underage
drivers under the influence of alcohol.
In South Dakota v. Dole, the Court did not "define the outer bounds of
the 'germaneness' or 'relatedness' limitation on the imposition of
conditions under the spending power" and did not address "whether
conditions less directly related to the particular purpose of the expenditure

[T]he [s]tate [of South Dakota] itself, rather than challenging the germaneness of the
condition to federal purposes, admits that it has never contended that the congressional action
was . . . unrelated to a national concern in the absence of the Twenty-first Amendment.. . .
[T]he condition imposed by Congress is directly related to one of the main purposes for
which highway funds are expended - safe interstate travel. . . . This goal of the interstate
highway system had been frustrated by varying drinking ages among the [s]tates. A
Presidential commission appointed to study alcohol-related accidents and fatalities on the
Nation's highways concluded that the lack of uniformity in the States' drinking ages created
an incentive to drink and drive because young persons commute] to border States where the
drinking age is lower. . . . By enacting § 158, Congress conditioned the receipt of federal
funds in a way reasonably calculated to address this particular impediment to a purpose for
which the funds are expended.
Id. (internal quotation marks and citations omitted).
122. Id. at 213.
Petitioner contends that the coercive nature of this program is evident from the degree of
success it has achieved. We cannot conclude, however, that a conditional grant of federal
money of this sort is unconstitutional simply by reason of its success in achieving the
congressional objective. When we consider, for a moment, that all South Dakota would lose
if she adheres to her chosen course as to a suitable minimum drinking age is 5% of the funds
otherwise obtainable under specified highway grant programs, the argument as to coercion is
shown to be more rhetoric than fact.
Id.
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might be outside the bounds of the spending power." 2 3 The Supreme Court
rendered this decision in 1987 by a 7:2 decision.124 Justices Brennan and
O'Connor, the two dissenting justices, were of the opinion that the power to
regulate the minimum age to purchase liquor was a power specifically
reserved to the states and thus not exercisable by Congress.125 Further,
dissenting Justice O'Connor also considered the condition invalid because
it was not "reasonably related to the expenditure of federal funds," because
"establishment of a minimum drinking age of 21 is not sufficiently related
to interstate highway construction to justify so conditioning funds
appropriated for that purpose." 2 6
The requirement that the condition must be reasonable and relevant to
the federal interest in the project and to the overall objectives of the project
is in addition to the requirement that Congress must exercise its spending
power in pursuit of the general welfare. The reasonableness and relevancy
of conditions imposed by Congress when exercising its spending power
have been viewed on a macro level with respect to generalized policies
rather than specific implementations. It is not difficult to frame a federal
interest or objective that is also within the general welfare of the people of
the United States without addressing micro issues regarding the use of the
funds. If specific conditions are viewed as part of an overall statutory
scheme on a macro level, it is easier for conditions to be reasonable and
relevant.
The laws conditioning federal benefits on a state's enactment of child
support awards resulting in appropriate amounts appear to be based on
several premises.127 The first premise is that parents, rather than the federal
123. Id. at 209 n.3.
124. Id. at 205 (Chief Justice Rehnquist wrote the majority opinion, joined by Justices White,
Marshall, Blackmun, Powell, Stevens, and Scalia).
125. Id. at 212 (Brennan, J., and O'Connor, J., dissenting). See U.S. CONST. amend. XXI, § 2,
which provides: "The transportation or importation into any State, Territory, or possession of the
United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited."
126. Dole, 483 U.S. at 213-15 (O'Connor, J., dissenting).
When Congress appropriates money to build a highway, it is entitled to insist that the
highway be a safe one. But it is not entitled to insist as a condition of the use of highway
funds that the State impose or change regulations in other areas of the State's social and
economic life because of an attenuated or tangential relationship to highway use or safety.
Indeed, if the rule were otherwise, the Congress could effectively regulate almost any area of
a State's social, political, or economic life on the theory that use of the interstate
transportation system is somehow enhanced.

Id
127. The condition requiring guidelines was enacted as part of the Child Support Enforcement
Amendments of 1984, which amended Part D "to assure ... that all children in the United States
who are in need of assistance in securing financial support from their parents will receive such
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government, have the responsibility to support their children. 2 8 The second
premise is that states, rather than the federal government, have the role of
determining the amount of child support and whether it is appropriate in
amount.129 The third premise is that the states should provide laws for the
intrastate enforcement of child support obligations while the federal
government should provide laws for interstate enforcement of child support
obligations (such as when the parents reside in different states). The fourth
premise is that the federal government should help parents and states meet
their obligations, by providing funds to help parents become selfsupporting, by providing temporary support for families in need, and by
providing funds and laws to help parents enforce support obligations
intrastate and interstate. The federal government will provide federal funds
for these purposes, including support for a minority of children, only if
parents and states provide funds and laws to provide appropriate amounts of
support for the majority of children. Thus, the federal interest or overall
purpose based on these premises is that all children should receive
appropriate amounts of support, regardless of where they reside in the
United States, with parents being the primary source of that support and
with federal funds providing support for a limited percentage of these
children-those in need. Part of the federal government's purpose in
enacting these conditions is to reduce federal spending, so the conditions
actually have an anti-spending aspect to them. The most difficult concepts
to fit into the federal interest and the reasonableness and relevancy tests are
the appropriate amount of child support requirement and the regulations'
singling-out of income and earnings of the noncustodial parent.
The Supreme Court has not considered the constitutionality of the
child support guideline conditions; however, the Supreme Court has
considered other aspects of Parts A and D of Title IV with respect to the
Aid to Families with Dependent Children ("AFDC") program that preceded
the TANF block grant system.130 With respect to the AFDC Program, the
assistance regardless of their circumstances, and for other purposes." See supra note 96. This
condition remained part of the law when the TANF program was enacted in 1996, to respond to
the "crisis in our Nation" and the "very important Governmental interest" in the "prevention of
out-of-wedlock pregnancy and reduction in out-of-wedlock birth." See supra note 76 and for the
purposes of Part A, text accompanying note 76.
128. With respect to the idea that families should remain intact and absent parents should
support their children, see supratext accompanying note 91.
129. But see text accompanying infra notes 149-50 regarding who determines what is
appropriate.
130. See, e.g., Sullivan v. Stroop, 496 U.S. 478 (1990) (holding that a child's insurance
benefits funded by the government under Title 11of the Social Security Act was not considered
"child support" payments from an absent parent for purposes of Title IV of the Act); Anderson v.
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Supreme Court noted "Congress' intent that the AFDC and Child Support
programs operate together closely to provide uniform levels of support for
children of equal need."l 3 1
The Fourth Circuit considered the reasonableness of other conditions
regarding child support in Hodges v. Thompsonl 3 2 decided in 2002. The
Fourth Circuit upheld the provisions requiring a state to have an automated
data processing and information retrieval system or a state child support
disbursement unit as part of its state plan in order to qualify for federal
funding under Title IV-D of the Social Security Act. In Hodges, the state
was subject to a penalty, but was not subject to a loss of all federal funds,
because although it failed to comply, it had made a good faith effort to
comply.1 33 The Fourth Circuit noted that the "third limitation on the
Spending Power requires that conditions 'bear some relationship to the
purpose of the federal spending"' 1 3 4 and that this limitation was satisfied
because:
there is a complementary relationship between efficient child support
enforcement and the broader goals of providing assistance to needy
families through the TANF program. Establishing paternity and collecting
child support may enable families to reduce their dependence on the
welfare system, and both programs are intended to reduce the incidence of
poverty among children and families. The Supreme Court has recognized
Edwards, 514 U.S. 143, 157 (1995) (allowing California, when it dispensed federal AFDC funds,
to consider all needy children cared for by one individual in the same household as one
"assistance unit" even when not siblings, noting that the California rule provided that "equally
sized and equally needy households will receive equal AFDC assistance"); Blessing v. Freestone,
520 U.S. 329 (1997) (considering whether Title IV-D contained any individually enforceable
rights). In Anderson, the Court described AFDC as a "joint federal-state public assistance
program authorized by Title IV-A of the Social Security Act" that was "designed to provide
financial assistance to needy dependent children and the parents or relatives who live with and
care for them." Anderson, 514 U.S. at 146. In Blessing, the Court described the AFDC program as
a program "which provides subsistence welfare benefits to needy families" that was part of "an
interlocking set of cooperative federal-state welfare programs" and a "complex federal-state
enterprise" that required the states to "help families obtain support orders." Blessing, 520 U.S. at

333, 335.
131. Sullivan, 496 U.S. at 485. The Court also stated:
The statute also makes plain that Congress meant for the Part D Child Support program to
work in tandem with the AFDC program which constitutes Part A of Title IV, §§ 601-615.
Section 602(a)(27) requires [s]tate plans for AFDC participation to "provide that the State
has in effect a plan approved under part D . . . and operates a child support program in
substantial compliance with such plan."
Id. at 483-84.
132. 311 F.3d 316 (4th Cir. 2002), affg Hodges v. Shalala, 121 F. Supp. 2d 854 (D.S.C.
2000).
133. Hodges, 311 F.3d 316.
134. Id. at 319 (citing New York v. United States, 505 U.S. 144, 167 (1992)).
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that Congress intended these linkages between child support programs and
the TANF program. 35
In another case, the Eleventh Circuit noted the purposes of Title IV-A
and D, stating:
Title IV-A provides funds from the public treasur[y] to support children in
need. Title IV-D seeks to recover those funds and restore the Treasury
balance by enforcement of support obligations owed by the absent parents
of these children. The driving force behind the program is recovery of
welfare payments and a parallel commitment to remove and keep families
from the necessity of welfare dependence by establishing and enforcing
support obligations. The legislative history indicates that in enacting Title
IV-D Congress was primarily concerned with collecting child support in
order to reduce the welfare rolls. 136
The Ohio district court considered the child support guidelines, noting
that "federal child support laws and corresponding state laws" provided a
"comprehensive system . .. intended to produce equitable awards of child
support" and finding in general that "the federal grants of money are related
to the federal interest in child support."m'
These cases considered the constitutionality of conditions when failure
to comply could result in a loss of a portion of federal funds. These cases
135. Hodges, 311 F.3d at 319 ("See Sullivan v. Stroop, 496 U.S. 478, 484 . . . (1990)
(concluding Congress intended the two programs to 'operate together closely to provide uniform
levels of support for children of equal need')."); id at 319 n.1 ("Sullivan considered the
relationship between child enforcement programs and Aid to Families with Dependent Children
(AFDC). 496 U.S. at 478. . . . TANF is a block grant program established in 1996 as the
successor to the AFDC program. See 42 U.S.C. §§ 601-618.")
136. Wehunt v. Ledbetter, 875 F.2d 1558, 1565 (1lth Cir. 1989). In dismissing the complaints
of individuals under Title IV-D for lack of standing to sue, the court noted: "the goal of Title IV-D
was to immediately lower the cost to the taxpayer as well as to lessen the number of families
enrolling in welfare in the future -- benefits to society as a whole rather than specific individuals"
and held that Title IV-D did not create individual causes of action." Id.
137. Childrens and Parents Rights Ass'n v. Sullivan, 787 F. Supp. 724 (D. Ohio 1991):
The relationship between the AFDC program and child support is much closer than that
between highway funding and drinking ages. Whether individuals are recipients of welfare,
they benefit from the child support policies. Any differences between parents who support
their children and parents who do not do so is irrelevant for purposes of Spending Clause
analysis.
Id. at 735. See also Michigan Dep't of State v. U.S. Dep't of Health and Human Services, 166 F.
Supp. 2d 1228, 1232, 1234 (D. Mich. 2001) (upholding constitutionality of federal requirement
that states record an applicant's social security number on an application for a driver's license,
noting that "Congress has demonstrated a strong public policy for utilizing a federal identifier, an
individual's SSN, to locate absent parents and to collect child support"). See also Kansas v.
United States, 24 F. Supp. 2d 1192 (D. Kan. 1998) (upholding the constitutionality of the
amendments made by the PRWORA of 1996 to the Child Support Enforcement Amendments of
1984 and noting that "states maintain the responsibility for establishing any guidelines on the
amount of support to be awarded, 42 U.S.C. § 667"). Id. at 1194.
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did not address the reasonableness of the conditions if a state chose not to
adopt child support guidelines for its domestic relations laws and thus its
state plan could not qualify for the federal funds.'3 8 Consider, for example,
the application of guidelines in several states that result in the following
amounts of monthly child support based on the monthly net income of both
parents:

Parents'
Total
Monthly

Monthly Amount of Child Support for
Parents with One Child
Florida' 39 Pennsylvania' 4 0 Virginial4 '

Wyoming' 42

Income

$1,000

235

227

196

259

$4,000

828

843

553

851

$5,000

1,000

933

666

958

$6,000

1,121

1,016

763

1,057

$10,000

1,437

1,390

1,014

1,399

Wyoming provides a table that includes the regressive percentages for
determining child support, beginning at 24.3 percent and regressing to 5.9
percent.14 3 The four other states provide tables with dollar amounts based

138. For discussions of alternate approaches to child support, see Stephen Erickson, If They
Can Do Parenting Plans, They Can Do Child Support Plans, 33 WM. MITCHELL L. REV. 827

(2007) (discussing existing child support guidelines and flawed assumptions); Ira and Tara
Ellman, The Theory of Child Support 45, HARV. J. ON LEGIS. 107 (2008); Adrienne Lockie,
Multiple Families, Multiple Goals, Multiple Failures: The Need for "Limited Equalization" as a
Theory of Child, 32 HARV. J. L. & GENDER 109 (2009).
139. FLA. STAT. § 61.30 (2009) (statutory table uses "combined monthly net income").
140. PA. R. Civ. PROC. 1910.16-3 (LexisNexis 2009) (statutory table uses "combined adjusted
net income").
141. VA. CODE ANN. § 20-108.2 (LexisNexis 2009) (statutory table uses "combined monthly
gross income").
142. WYO. STAT. ANN. § 20-2-304 (LexisNexis 2008) (statutory table uses "net monthly
income of both parents").
143. Id. (base support of $218 for $833 of net monthly income for both parents; 24.3 percent
over $833; 23.3 percent over $2,083; 12.9 percent over $2,917; 10.7 percent over $3,750; 9.9
percent over $5,000; 9.4 percent over $6,667; and 5.9 percent over $8,958. However, if combined
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on incremental amounts of monthly income, using average rates that
decrease as the amount of income increases. Based on the preceding table,
some of the average or effective rates are:
Average or Effective Rate for
Monthly Amount of Child Support for
Parents with One Child

Parents'
Total
Monthly
Income
$1,000
$5,000
$10,000

Florida

23.5%
20.0%
14.37%

Pennsylvania

22.7%
18.66%
13.90%

Virginia

19.6%
13.32%
10.14%

Wyoming

25.9%
19.16%
13.99%

Each of these states use numeric guidelines that provide a different
number for the appropriate amount of child support; yet, none of these
states considers the age of the child'" or the cost of living for the area in
the state in which the child lives. The amount of child support is the same
whether the child is age five or fifteen or lives in an urban, suburban, or
rural area. If any of these states or another state did not believe it could
provide numeric criteria for guidelines that would result in appropriate
amounts of child support and instead decided for its laws to determine the
appropriate amount of child support based on the individual facts of the
case and a combination of objective or subjective factors, it would not have
qualified for a Title IV-A or D funds. 14 5 Had a state objected, would the
regulations-requiring guidelines based on numeric criteria be considered an
unreasonable spending condition or coercive and violative of the Tenth
Amendment?1 4 6 It should be noted that the conditions imposed by
income is less than $833, then noncustodial parent's support obligation is twenty-five percent of
"net income" but at least $50 per month).
144. Compare these with the child support guidelines in Washington that provide an amount
for a child between the ages of zero and eleven years and a child between the ages of twelve and
eighteen years. REV. CODE WASH. (ACRW) § 26.19.020 (LexisNexis 2009) (statutory table uses
"combined monthly net income"). For monthly net income of $4,000, the amount for one child
would be $609 if the child is under the age of twelve or $753 if the child is between the ages of
twelve and eighteen.
145. For a discussion of the loss of all federal funds, see Hodges v. Shalala, 121 F. Supp. 2d
854 (D.S.C. 2000). See also Childrens and Parents Rights Ass'n v. Sullivan, 787 F. Supp. 724,
734 n.6 (D.Ohio 1991).
146. See supra note 114. But see Nevada v. Skinner, 884 F.2d 445, 448, 454 (9th Cir. 1989)
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Congress are considered to be procedural in nature or guidelines rather than
laws.14 7 Nevertheless, these conditions result in substantive changes in state

family laws. 14 8
An additional question regards whether the federal government or a
state determines if the state's guidelines produce appropriate child support
awards. Federal law requires that a state's guidelines "shall be reviewed at
least once every four years to ensure that their application results in the
determination of appropriate child support award amounts" and the federal
regulations provide that the state must "review and revise, if appropriate,
the guidelines established" for this purpose.14 9 If each state determines if its
guidelines result in appropriate amounts, then why is it a federal condition;
and if the federal government determines whether the amounts are
appropriate, is the federal government regulating an area of law reserved to
the states? 50
It is interesting that Congress can appropriate funds for general welfare
but impose conditions that may reduce the amount of appropriated funds it
is required to spend.' 5 ' Thus, Congress may collect taxes to provide funds
that it appropriates for certain purposes, such as for federal highways, but
(determining constitutionality of statute conditioning federal funds on maximum speed limit when
applied to an interstate highway under Commerce Clause; but questioning the viability of the
coercion test, stating: "The purpose of the coercion test is to protect state sovereignty from federal
incursions. If this sovereignty is adequately protected by the national political process, we do not
see any reason for asking the judiciary to settle questions of policy and politics that range beyond
its normal expertise.") Id. at 448. See also id. at 448 n.6 (citing LAWRENCE TRIBE, AMERICAN

CONSTITUTIONAL LAW 249 (Foundation Press 1999)) ("Professor Tribe has noted, the distinction
between unlawful coercion and lawful pressure outlined in Butler 'proved unworkable, and since
its decision upholding the Social Security Administration, the Supreme Court has effectively
ignored Butler in judging the limits of congressional spending power."').
147. See, e.g., 42 U.S.C. § 666 (2006) (entitled "Requirement of statutorily prescribed
procedures to improve effectiveness of child support enforcement"); id. § 667 (entitled "State
guidelines for child support awards").
148. See Ursula v. Hubner, 114 Cal. Rptr. 2d 646, 651 (Cal. Ct. App. 2001) ("The term
'guideline,' however, is a euphemism. The support amount rendered under the guideline's
algebraic formula 'is intended to be presumptively correct in all cases, and only under special
circumstances should child support orders fall below the child support mandated by the guideline
formula."'). Although there is a precedent for the use of guidelines in federal law with the Federal
Sentencing Guidelines in federal court, the congressional requirement of the use of guidelines in
state court as a condition for federal funds is very different.
149. 42 U.S.C. § 667(a); 45 C.F.R. § 302.56(e) (2009) (effective October 13, 1989).
150. The third requirement regarding conditions is that they not be ambiguous. See supra text
accompanying note 113.
151. In the cases of Part D, Congress generally appropriated "a sum sufficient to carry out the
Also, there seems to be no
purposes of this part." See supra text accompanying note 77.

correlation between taxing and spending, both of which may be exercised by Congress for general
welfare purposes.
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may not be required to spend appropriated funds because of the conditions
it imposes. 152 Generally states comply because the cost of losing federal
funds is too great and when they fail to substantially comply, they may
devise a corrective compliance plan to avoid penalties.' 53 Although a state
may have the choice of receiving the funds or not complying with the
condition, the taxpayers who live in that state do not have the same choice
when paying federal taxes. The Court has noted that while Congress's
powers operate on individuals, not states,154 and Congress cannot compel or
coerce states to act,' 5 it can give the states a choice to help influence their
decisions because the individuals in that state are the ultimate decisionmakers who can require their respective states to comply.1 56 The decision
of a state is viewed as a decision of the individuals within that state.
Nevertheless Congress may have more influence on states than states, or
individuals within a state, have influence on Congress with respect to
conditional spending. 5 7
Thus, Congress can achieve indirectly through its spending power what
it cannot achieve directly through its enumerated powers. Although
Congress is specifically empowered to create a uniform federal law for
bankruptcy, it is not specifically empowered to create a uniform federal law
for child support. Instead, child support is a matter of state law; although
Congress could choose to retain diversity jurisdiction over such matter in

152. See South Dakota v. Dole, 483 U.S. 203 (1987) (discussed supra at text accompanying
notes 119-21).
153. See 42 U.S.C. §§ 609(a)(8), (c) (2006). See also supra note 122 and accompanying text.
154. New York v. United States, 505 U.S. 144, 166 (1992) ("[T]he Framers explicitly chose a
Constitution that confers upon Congress the power to regulate individuals, not [s]tates.").
155. Id. ("[E]ven where Congress has the authority under the Constitution to pass laws
requiring or prohibiting certain acts, it lacks the power directly to compel the States to require or
prohibit those acts.").
156. See id at 167.
157. See Samuel Schoonmaker, Current International and Domestic Issues Affecting
Children: Consequences and Validity of FamilyLaw Provisions in the "Welfare Reform Act ", 14
J. AM. ACAD. MATRIMONIAL LAW 3, 71 (1997). The American Academy of Matrimonial

Lawyers, the American Bar Association Section of Family Law and state bar associations should
debate whether and how the nationalization/globalization of family law should occur and attempt
to direct future changes. Otherwise, nationalization and globalization likely will happen in an ad
hoc manner without the benefit of their guidance.
One advocate for states is the National Conference of State Legislatures ("NCSL"). Part of
its mission is to "ensure state legislatures a strong, cohesive voice in the federal system" and one
of its positions is "that states be allowed maximum flexibility in crafting innovative solutions to
domestic problems."
For the mission statement of NCSL, see http://www.ncsl.org/
Default.aspx?TabLD=305&tabs=1027,77,544#1027.
For policy positions of NCSL, see
http://www.ncsl.org/ Default.aspx?TablD= 773&tabs = 854,15,685#854.
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federal court,'1 8 applying state law to such matter, and can exercise federal
jurisdiction over federal questions involving child support.159 Nevertheless,
Congress can adopt a federal policy for child support and create a financial
incentive for states to implement this federal policy. Further, Congress can
condition the receipt of federal funds to enforce child support obligations
among states on states having child support guidelines. Yet, Congress
could not adopt a law that denied full faith and credit to child support orders
when a state did not have child support guidelines.160 Further, Congress
can provide federal funds for a limited period of time, but require changes
in state laws to effectuate federal policies that remain in effect after that
time, even though the states would not have adopted those laws without the
temporary but significant financial incentive. Although states may change
their laws when the federal incentive ceases, should the federal government
seek to provide financial incentives knowing that it will change substantive
state law on a temporary or permanent basis like this?
Conditioning receipt of federal block grants on states having
appropriate child support guidelines as one of the conditions should fit
within the established tests if Title IV-A and D are considered together;
although it is arguable that it stretches the bounds of reasonableness and
relevancy to these federal interests. If Title IV-A and D are considered
separately, the focus would be different. When considered separately, one
issue would be whether the enforcement condition in Title IV-D, that child
support awards be determined based on state guidelines that result in child
support awards that are appropriate in amount, is reasonable when applied
to Title IV-A to determine if a state qualifies for a TANF block grant,
considering the federal purpose for such condition and grants. Congress
should consider whether the availability of TANF grants should be subject
to different conditions, such as the condition that a state provide child
support in at least the minimum amount that the state deems to be
appropriate or just for all children, regardless of the earnings and income of
the parent. Under this approach, Congress would not require a state to have
guidelines for all children, including children who would not qualify for
158. See Ankenbrandt v. Richards, 504 U.S. 689, 704 (1992). Congress chose by statute not to
exercise diversity jurisdiction over domestic relations "cases involving the issuance of a divorce,
alimony, or child custody decree." Id.
159. See Sosna v. Iowa, 419 U.S. 393, 395-96 (1974) (considering whether "Iowa's durational
residency requirement for invoking its divorce jurisdiction violated the United States
Constitution").
160. See U.S. CONST. art. IV, § 4. See also 28 U.S.C. 1738, 1738(A) (2006) (Section 1738(A)
addresses enforcement of "any custody determination or visitation determination made
consistently with the provisions of this section by a court of another [s]tate.").
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TANF funds, in order for the state to be able to receive a TANF block grant
for children of families in need.
Generally, whether a condition is constitutional is based on the South
Dakota v. Dole test as applied to the facts and the law in issue.1.' This test
has not proved to be a difficult one to meet. There is the possibility that a
Supreme Court comprised of different members will limit conditional
spending based on other facts, if the condition is considered unreasonable
or compels state action, 162 or based on the law, if the Court adopts a more
restricted view of the reasonably related test. Consider that in 1936, the
Supreme Court stated: "There is an obvious difference between a statute
stating the conditions upon which moneys shall be expended and one
effective only upon assumption of a contractual obligation to submit to a
regulation which otherwise could not be enforced."l63 Consider also Justice
O'Connor's view in 1987: "Congress may only condition grants in ways
that can fairly be said to be related to the expenditure of federal funds" or
"independently justified under some regulatory power of the Congress."' 6 4
Given that a successful challenge to conditional spending is rare, another
possibility is that Congress will exercise its spending powers differently.
Further, there is the possibility that if Congress extends or replaces the
TANF program, it will reconsider the focus on noncustodial parents for
states that provide for parenting plans and parenting time.
From a policy standpoint, Congress should consider whether it
should directly implement its own federal policies (and if so, whether it
should do so by legislation or by administrative regulations) or whether it
should bundle its programs in such a manner that states will not refuse to

161. See Dole, 483 U.S. 203 (1987) (discussed supra at text accompanying notes 119-22).
162. For example, does federal legislation that reduces benefits by a reasonable percentage
such as five percent for failure to comply, when there is a substantial or good faith effort to
comply, but reduces benefits by 100 percent (a complete forfeiture) for any other failure to
comply unconstitutionally compel state action? Should a requirement that a state accept the
conditions by adopting a plan in order to initially qualify for any funds be treated the same as a
100 percent reduction in benefits for failure to comply with condition?
163. Butler v. United States, 297 U.S. 1, 73 (1936) (emphasis added). The Court also stated:
"An appropriation to an educational institution which by its terms is to become available only if
the beneficiary enters into a contract to teach doctrines subversive of the Constitution is clearly
bad." Id. at 74. See also Dole, 483 U.S. at 217 (O'Connor, J., dissenting) (quoting Butler, 297
U.S. at 78) ("If the spending power is to be limited only by Congress' notion of the general
welfare, the reality, given the vast financial resources of the Federal Government, is that the
Spending Clause gives 'power to the Congress to tear down the barriers, to invade the states'
jurisdiction, and to become a parliament of the whole people, subject to no restrictions save such
as are self-imposed."').
164. Dole, 483 U.S. at 217 (O'Connor, J., dissenting).
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implement federal policy.1 65 In the case of child support, states have
implemented child support guidelines that satisfy the federal regulations in
order to obtain federal funds.' 66 But what if a state did not make that
choice? Would the federal government want a child in need to be
prevented from obtaining federal funds when the child's parents lack the
financial ability to provide support because the child lives in a state where
children whose parents have the financial ability to support their children
are not subject to required state guidelines? These are the guidelines that
must "[t]ake into consideration all earnings and income of the noncustodial
parent" and are "based on specific descriptive and numeric criteria and
result in a computation of the support obligation." 67
Further, from a policy standpoint, Congress should consider whether it
wants federal policies to be implemented in a manner that is geographically
uniform or whether individual states should be able to establish their own
eligibility criteria for distribution of federal funds.16 8 In the case of Social
Security benefits, recipients are treated the same, regardless of the state in
which they reside. By contrast, in the case of child support payments,
recipients are treated differently depending on the state in which they
reside.169 In addition, Congress should consider whether the conditions
imposed on states should be reasonably related to general federal purposes,
such as general welfare, or should be more specifically related to the
purpose for which the funds will be expended, and if a plan has multiple
parts, whether conditions should apply to specific parts or to the plan as a
whole. Further, Congress should consider whether it should use its
spending powers on a short-term basis to influence states to shift policies
that result in long-term changes in state laws. Congress may choose to
exercise legislative restraint, even though the Supreme Court has
recognized Congress's extensive spending power and has not significantly
limited it.17 0 Absent changes in federal and state laws, the requirements for

165. Whether the federal government administers federal program or provides financial
incentives for states to administer federal programs is separate from whether the federal
government or the states determines eligibility and benefits for the program.
166. See 45 C.F.R. § 302.56.
167. See 45 C.F.R. §§ 302.56(c)(1), (2) (2009) (effective October 13, 1989).
168. For a discussion of the geographic uniformity requirement when Congress exercises its
taxing power, see supra notes 59, 63-65 and accompanying text.
169. For example, for the fiscal year 2005, the average monthly cash assistance for a TANF
family with one child was $116 in Arkansas, $278 in Montana, and $543 in Alaska. See Table
10:43

at

A-561,

TANF

EIGHTH

ANNUAL

REPORT

TO

CONGRESS,

http://www.acf.hhs.gov/programs/ofaldata-reports/annualreport8/ TANF_8thReport
170. See, e.g., Dole, 483 U.S. 203 (1987).

available at

11908.pdf.
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child support guidelines create issues regarding privacy safeguards and
information security, which are discussed infra.

E. BalancingIndividualPrivacy with Public JudicialAdministration and
Use of Governmental Funds
On the federal level, the government is involved directly or indirectly
in providing support for individuals and families. The federal government
has enacted laws that affect state laws regarding the amount and collection
of child support. Federal regulations require state guidelines to consider
"all earnings and income of the noncustodial parent" and to be "based on
specific descriptive and numeric criteria and result in a computation of the
support obligation." 7' Federal law does not specify who must apply the
guidelines or what other information must be provided to the decisionmaker (or even that the guidelines must consider the needs of the child).
Further, federal law does not address the detail of the information required
or the manner in which the information must be provided to the decisionmaker for individual cases. The indirect result of these federal laws is that
some states mandate financial disclosure that becomes a matter of public
record. If financial disclosure is required by state or federal law, an issue to
be considered is whether the disclosure should be of public record or should
be between the interested persons. An alternative is to provide limited
disclosure to the public, with full disclosure between interested persons.
Whether disclosure is private or public involves consideration of (1) the
protection of individuals and their personal and financial privacy and
information security and (2) public access to the courts and the need for
governmental accountability and fair judicial administration.
Financial documents that disclose amounts and sources of income and
expenses as well as descriptions and values of assets and liabilities often
contain information that would not otherwise be public. Disclosure may
create a problem because of the application of numerous doctrines and
constitutional rights. If federal or state law requires financial disclosure and
state law requires judicial action to dissolve a marriage, the financial
disclosure may become a judicial record. If the disclosure is in written
form and it is considered a judicial record, and if the public is required to
have access to the courts and judicial records, then the public will have

171. 45 C.F.R.

§§

302.56(c)(1), (2) (2009) (effective October 13, 1989).
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access to these financial disclosure records. 172 If the public has access to
these records, so does the press; and the press has the freedom to publish
information obtained from those records. The press may publish this
information in print, such as in a newspaper. The press may publish this
information electronically, such as on a news website on the internet. In
addition, if the financial disclosure is a judicial document that is available
electronically, then it also may be available to the public without any
publication by the press and the document may become part of other
electronic databases. Thus, a combination of federal and state laws may
have the unintended consequence of requiring that private financial
information become public." 3
Public disclosure can provide the media with a public source of private
information that individuals would not willingly provide to the public or the
press regarding where they live, the number of children they have and their
ages, the value of their assets and liabilities, the source of their income, the
amount of their expenses, and their social security numbers. For example,
in 2008, the media published information obtained from a financial
affidavit filed with the court by a well-known sports figure involved in a
divorce proceeding. This information was published in print through
172. For a discussion of which court records from divorce proceedings are subject to the right
of access, see Richard Peltz, The Arkansas Proposalon Access to Court Records: Upgrading the
Common Law with Electronic Freedom of Information Norms, 59 ARK. L. REv. 555, 607-09
(2006).
173. With respect to the availability of federal court records through PACER and RECAP, the
recapthelaw.org website states:
One of our top priorities in developing RECAP was making sure we don't inadvertently
compromise the privacy of individuals who are the subject of court records. A lot of sensitive
personal information is revealed in the course of federal court cases. A variety of private
parties might be interested in using the information contained in these records for illicit
purposes such as identity theft, stalking, and witness intimidation. We wanted to make sure
we weren't inadvertently facilitating those types of activities.
In theory, the courts have redaction rules designed to deal with these problems. Judges can
order particularly sensitive documents to be sealed, and the rest of the documents are
supposed to be redacted to prevent inadvertent disclosure of private information.
Unfortunately, this process is far from perfect. Private information does sometimes wind up
in the public version of court documents.
When court records were kept entirely on paper, the problem was mitigated by a kind of
"security by obscurity": documents might have officially been public, but accessing them
was expensive and cumbersome, so in practice they were rarely accessed by the "bad guys."
PACER represented a dramatic reduction of the costs of accessing court documents. This
facilitated many beneficial uses of these documents, but it also made some illegitimate uses
easier. As we move toward a free public access model, both the benefits and the challenges
will grow.
https://www.recapthelaw.org/2009/08/18/accessing-the-recap-repository-without-pacer.
See also http://pacer.psc.uscourts.gov.
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newspaper articles and electronically through a news website available on
the internet. The information included specific monthly amounts, totaling
seven figures, that the sports figure spent on such items as (1) mortgages,
(2) vacations, (3) gifts, (4) baby-sitters, (5) gasoline, (6) maids, (7) clothes,
(8) food, and (9) income taxes. The public figure did not voluntarily
disclose any information to the reporter regarding these expenses or the
status of any divorce proceeding. While the information disclosed in this
article was for a person enjoying financial success, other cases might
disclose information regarding a person's financial difficulties. In this
example, the media article did not discuss the issue of child support or the
role of the court in determining child support or discuss the judicial process.
While the reason for providing the public with access to court documents
may be to insure the administration of justice or fairness and to protect
public confidence in the courts,174 the reason for the media's publication of
such information may serve entirely different reasons.
States have adopted different models for guidelines as well as what
financial information must be provided for the calculation of the amount
presumed to be correct under the guidelines."7 s These include models based
on a percentage of the payor's income or based on a formula, such as
income shares or the Delaware formula adapted from Judge Melson, with
special consideration for payors with income that is considered low or high,
or that fluctuates, for payors who are obligated to support other children,
174. See Raleigh Levine, Toward a PublicAccess Doctrine, 27 CARDOZO L. REv. 1739, 1791

(2006).
Access enhances not only the particular proceedings at issue and the adjudicative process in
general, but also the process of self-government. In terms of the proceedings themselves,
access assures their fairness in two ways. First, the public presence itself serves as a check
on governmental and judicial abuse and mistake, guarding against the participants'
corruption, overzealousness, compliance, or bias. Second, the possibility of publicity
facilitates accurate fact-finding, since publicity about a trial and the evidence and testimony
proffered will discourage perjury and encourage hitherto-undiscovered witnesses to come
forward. Access enhances public confidence in and fosters respect for the decision-making
process; the very fact that the process is open assures the public that it is fair. Access can
discourage vigilantism and satisfy the public desire for justice by providing a cathartic outlet
for community outrage and concern. Access educates the public about the doings of its
governmental players and then ensures the properly-informed public debate necessary for
self-governance.
Id.
175. For a discussion of some of these models, see Thomas J. Walsh, The Rise and Fall of an
Archetype: Revisions to the "Wisconsin Model" Child Support Guidelines, 36 U. MEM. L. REV.
1013 (2006); Jo Michelle Beld & Len Biernat, FederalIntentfor State Child Support Guidelines:
Income Shares, Cost Shares, and the Realities of Shared Parenting,37 FAM. L.Q. 165 (2003).

For a website providing links to child support guidelines for individual states, see
http://www.supportguidelines.com/links.html. For tables summarizing different state approaches,
see http://www.ncsl.org/ default.aspx?tabid=16398. For an alternative approach, see Leslie Joan
Harris, The ProposedALI ChildSupport Principles,35 WILLAMETTE L. REv. 717 (1999).
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and for payors with children who share their time between their parents'
residences. 17 6 Although detailed information may be required regarding
specific items of income or deductions or specific assets and liabilities, the
determination of the amount of child support is based on the total net values
of the income and expenses or net worth.
This information may be provided in the form of affidavits or
worksheets used by the parents and the court to determine the child support
obligation of one or both of the parents. For example, Arkansas requires an
Affidavit of Financial Means;177 Delaware requires a Financial Report; 7 8
Florida requires a Family Financial Affidavit; 179 Kansas requires a
Domestic Relations Affidavit; 80 Minnesota requires a Financial
Affidavit;' 8 and New York requires a Statement of Net Worth.' 82 The
information required may include not only earnings and income but also
expenses, assets, and liabilities.
To get a sense of the type and depth of information required, consider
the New York Statement of Net Worth.' 83 It requires information regarding
over more than one hundred expenses under the categories of (1) housing,
(2) utilities, (3) food, (4) clothing, (5) laundry, (6) insurance, (7)
unreimbursed medical expenses, (8) household maintenance, (9) household
help, (10) automotive (including personal and business) expenses, (11)
educational, (12) recreational, (13) income taxes, (14) miscellaneous
expenses, and (15) other expenses. It also requires the source and amount
of income in at least twenty-five categories, including (1) salaries, (2)
wages, (3) bonuses, (4) commissions, (5) fringe benefits, (6) royalties, (7)
176. See supranotes 139-141 and table in accompanying text.
177. Administrative Order No. 10 - Arkansas Child Support Guidelines, Supplement Order
(June 14, 2007), available at http://courts.arkansas.gov/aoc/acsguidelines.cfm (last visited April
28, 2010).
465),
available at
(Form
Report
Financial
16(c)
Rule
178. Delaware
http://courts.delaware.gov/Forms (Search for 465) (last visited July 29, 2010).
179. Florida Family Law Financial Affidavit Form 12.902(b) or (c), available at
http://www.flcourts.org (for general public - Self-Help - Family Law Forms) (last visited April
28, 2010).
180. Kansas Domestic Relations Affidavit, available at http://www.kscourts.org/rulesprocedures-forms/Child-Support-Guidelines/default.asp (Appendix III) (last visited April 28,
2010).
181. Minnesota Financial Affidavit, MINN. ST. § 518A.28 (LexisNexis 2008), available at
http://www.mncourts.gov/forms/public/forms/Other/Family/FAM102.pdf (last visited July 29,
2010).
182. New York Statement of Net Worth, availableat http://www.courts.state.ny.us/ip/
matrimonial-matters/forms.shtml (link under General Forms: Net Worth Statement) (noting that
there may be a "separate county-specific version[s] of this form.").
183. Id.
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sales of assets, (8) dividends, (9) interest, (10) real estate income, (11)
trusts, (12) profit sharing, (13) annuities, (14) pension income, (15) awards,
(16) prizes, (17) grants, (18) bequests and legacies, (19) gifts, (20) alimony
or maintenance, (21) child support from prior marriage, (22) other sources
or income, (23) tax preference items, such as long term capital gains
deduction, depreciation, amortization, or depletion, and stock options, (24)
annual income of any child or other employed household member, (25)
Social Security, (26) disability benefits, and (27) public assistance, plus an
itemization of weekly deductions for federal, state, and local taxes, Social
Security, Medicare, and other payroll deductions and a copy of the prior
year's W-2 or income tax return. It requires a listing of assets, including (1)
cash, (2) checking accounts, (3) savings accounts, (4) security deposits, (5)
earnest money, (6) bonds, (7) notes, (8) mortgages, (9) stocks, (10) options,
(11) commodity contracts, (12) loans to others, (13) accounts receivable,
(14) business interests, (15) cash surrender value of life insurance, (16)
automobiles, (17) boats, (18) planes, (19) trucks, (20) campers, (21) real
estate, including leaseholds and life estates, (22) vested interests in legacies
and retirement trusts, (23) contingent interests, such as stock options,
interests subject to life estates, and prospective inheritances, (24) household
furnishings, (25) jewelry, (26) art, (27) antiques, (28) precious objects, (29)
gold and precious metals, (30) patents, (31) trademarks, (32) copyrights,
and (33) other assets, such as tax shelter investments, collections,
judgments, and causes of action. The form requires a statement of
liabilities, including (1) accounts payable, (2) notes payable, (3) installment
accounts payable, (4) brokers' margin accounts, (5) mortgages payable on
real estate, (6) taxes payable, and (7) loans on life insurance policies. The
form requires a listing of all assets transferred within the three preceding
years or the period of the marriage, if less than three years.
The form also requires a statement of the amount required for support,
counsel fees, and accountant or appraisal fees. The expense statement is
further detailed to include (1) rent, (2) mortgage and amortization, (3) real
estate taxes, (4) condominium or cooperative apartment expenses, (5) fuel
oil, (6) gas, (7) electricity, (8) telephone, (9) water, (10) groceries, (11)
school lunches, (12) lunches at work, (13) dining out, (14) liquor and
alcohol, (15) home entertainment, (16) clothing for husband, wife, children,
and others, (17) laundry at home, (18) dry cleaning, (19) life insurance, (20)
homeowner's or tenant's insurance, (21) fire, theft, and liability insurance,
(22) automotive insurance, (23) umbrella insurance policy, (24) medical
plan, (25) dental plan, (26) optical plan, (27) disability insurance, (28)
worker's compensation, (29) medical expenses, (30) dental expenses, (31)
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optical expenses, (32) pharmaceutical expenses, (33) surgical, nursing, or
hospital expenses, (34) household repairs, (35) furniture, furnishings, and
housewares, (36) cleaning supplies, (37) appliances, including maintenance,
(38) painting, (39) sanitation and carting expenses, (40) gardening and
landscaping, (41) snow removal, (42) extermination expenses, (43)
babysitter, (44) housekeeper, maid, or other domestic, (45) automotive
payments, (46) automobile gas and oil, (47) automotive repairs, (48) car
wash, (49) automobile registration and license, (50) parking and tolls, (51)
nursery and pre-school, (52) primary and secondary school, (53) college,
(54) post-graduate, (55) religious instruction, (56) school transportation,
(57) school supplies and books, (58) tutoring, (59) school events, (60)
summer camp, (61) vacations, (62) movies, (63) theater and ballet, (64)
video rentals, (65) tapes and CDs, (66) cable television, (67) team sports,
(68) country club and pool club, (69) health club, (70) sporting goods, (71)
hobbies, (72) music and dance lessons, (73) sports lessons, (74) birthday
parties, (75) federal, state, and city income taxes, (76) Social Security and
Medicare taxes, (77) beauty parlor and barber, (78) beauty aids and
cosmetics drug items, (79) cigarettes and tobacco, (80) books, magazines,
and newspapers, (81) children's allowances, (82) gifts, (83) charitable
contributions, (84) religious organization dues, (85) union and organization
dues, (86) commutation and transportation, (87) veterinarian and pet
expenses, (88) child support payments from prior marriage, (89) alimony
and maintenance payments from prior marriage, (90) loan payments, and
(91) unreimbursed business expenses.
The asset information includes (1) for cash, its location, amount, and
source of funds, (2) for checking and savings accounts, the name of the
financial institution, account number, title holder, date opened, source of
funds, and amount, (3) for security deposits and earnest money, the
location, title owners, type of deposit, source of funds, date of deposit and
amount, (4) for securities, such as stocks, bonds, and mortgages, the
description, title holder, location, date of acquisition, original price or
value, source of funds to acquire, and current value, (5) for loans to others,
the debtor, original amount of loan, source of funds or origin of debt,
payment due dates, and current amount due, (6) for business interests, the
name and type of business, capital contribution, percentage of interest,
method of valuation, and current net worth, (7) for life insurance policies
with a cash surrender value, the name of insurer, insured, and owner, policy
number, and face amount, (8) for vehicles, the description, title owner, date
of acquisition, original price, source of funds, amount of current lien, and
current value, (9) for real estate, the description, title owner, date of
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acquisition, original price, source of funds, amount of mortgage, and
estimated current market value, (10) for vested interests in trusts, such as
pension, profit sharing, legacies, deferred compensation and others, the
description of trust, location of assets, title owners, date of acquisition,
original investment, source of funds, amount of unpaid liens, and current
value, (11) for contingent interests, the description, location, date of
vesting, title owner, date of acquisition, original price or value, source of
funds, method of valuation and current value, (12) for household
furnishings, the location, original price, source of funds, amount of lien, and
current value, and (13) for jewelry, art, antiques, precious objects, gold and
precious metals valued at more than $500, the description, location, original
price, source of funds, amount of lien, and current value. For liabilities, the
required information includes (1) name of creditor, note holder, broker,
mortgagee, or insurer, (2) name of debtor or borrower, (3) amounts of
original and current debt, (4) purpose, and (5) monthly or other payment.
Although an individual would not expect to have expenses, income, assets,
or liabilities of each type, the amount and type of information regarding
individual items is very detailed and contains identifying information that
would not be available to the public and could result in identity theft if
made available to the public.
The Florida Family Financial Affidavit also requires extensive
information, 18 4 although not as detailed as the New York Statement of New
Worth. The Florida long form for a person with an annual gross income
over $50,000, includes line items for at least 110 items, including items of
income and income or payroll deductions, expenses, payments to creditors,
assets, liabilities, and debts. These items are summarized in Appendix A,
infra. Florida law requires both the parent petitioning the court for an order
of child support and the other parent responding to the petition to file
financial affidavits with the court and to serve the affidavit on the other
parent.
By contrast, the Indiana Worksheet for Child Support Obligation
("CSOW") does not require itemized sources of income.1 85 Instead, the
Indiana CSOW requires the amounts of the father's and the mother's
weekly gross income, with adjustments to compute weekly adjusted income
for child support for either parent if there is a court order or a legal duty for
prior-born children and for maintenance paid. The amount of the basic
184. Florida Family Law Financial Affidavit Form 12.902(c), available
http://www.flcourts.org/gen_public/family/formsrules/#petsup (last visited April 28, 2010).
Worksheet
is available
Indiana
Child
Support Obligation
185. The
www.in.gov/judiciary/childsupport (last visited April 28, 2010).

at
at
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child support obligation is calculated based on the percentage share of total
weekly adjusted income and the child support schedules, and each parent's
recommended child support obligation is calculated after adjustments for
work-related child care expenses and premiums for the children's portion of
health insurance and a possible parenting time credit. The Indiana
worksheet for child support also provides for an uninsured health care
expense calculation, and an additional worksheet may be required for postsecondary education.18 The worksheet for child support also requires the
disclosure of children's names and dates of birth. Thus, the states vary with
respect to what information a parent is required to disclose regarding his or
her income and earnings to calculate that parent's child support obligation.

F.

FederalRequirements and State Options

Some states have enacted child support guidelines that require parents
to file detailed financial information with the court that determines child
support. These guidelines were adopted so that the state could qualify to
receive federal funds. 187 This raises questions as to what type and detail of
information federal law requires to be disclosed in order to obtain federal
funds and whether this information is required to be filed with a state court.
The answers to these questions are important because they affect whether
the public is entitled to access this information.
With respect to income and earnings information, federal regulations
require that state's guidelines consider "all earnings and income of the
noncustodial parent."' 88 Federal regulations do not address the type or
detail of information regarding individual earnings or income needed to
comply with federal regulations regarding state plans. Nor do the
regulations address information regarding the earnings or income of the
custodial parent or information regarding the needs of the child. Certainly,
federal law does not require the disclosure of financial information to the
degree required by the New York Statement of Net Worth or the Florida
Financial Affidavit.189 States vary in the type of information required and

186. The Indiana Post-Secondary Education Worksheet ("PSEW") is available at
www.in.gov/judiciary/childsupport (last visited April 28, 2010).
187. See 42 U.S.C. § 667. See also 45 C.F.R. § 302.56 (effective October 13, 1989).
188. 45 C.F.R. §§ 302.56(c)(1), (2) (2009). See supra text accompanying note 171.
189. See supra text following note 183, and infra Appendix A.
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the format in which that information is provided.' 90 If proof of income
prepared by the noncustodial parent in the form of an affidavit or worksheet
satisfies federal law, then it should not matter whether that information
provides a total amount, whether gross or net, or itemized amounts.
Detailed information regarding income, expenses, assets, and liabilities of
individual parents is not required in order for states to receive federal funds.
With respect to judicial or administrative process, federal law does not
mandate a judicial process to establish the appropriate amount of child
support. Instead, it authorizes the use of judicial or administrative
proceedings. For example, in order to increase the effectiveness of the
federal support program administered by the states, Congress mandated
states to enact laws that include "[e]xpedited administrative and judicial
procedures ... for establishing, modifying, and enforcing support
obligations" and reviewing and adjusting them in accordance with the
guidelines.' 91 These expedited procedures include the power of the state
agency to subpoena, without obtaining a court order, certain "financial or
other information needed to establish, modify, or enforce a support
order."l 92 These expedited procedures also include the power of the state
agency, without court order, to obtain access "to information contained in
certain records" of other state and local government agencies, including
"[s]tate and local tax and revenue records (including information on
residence address, employer, income and assets)." 9 3 In some cases, a state
agency will establish the child support obligation, applying the state
guidelines to determine the appropriate amount.194 Thus, in order to receive
federal funds, federal law does not require state child support guidelines to
be applied judicially, with financial disclosure to a court. Instead, state
child support guidelines can be applied administratively.
See also
supra notes 177-186 and accompanying text.
190. See, e.g.,
http://www.supportguidelines.com/links.html for links to child support guidelines for individual
states (last visited April 28, 2010).

191. 42 U.S.C. § 666(a)(2) (2006).
192. Id. § 666(c)(1)(B).
193. Id. § 666(c)(1)(D)(i)(1I).
194. See, e.g., 45 C.F.R. § 303.4(b) (2009) ("IV-D Agency must ...

[u]tilize appropriate
[sltate statutes and legal processes in establishing the support obligation."); id.
§ 302.50(b)(2) (regarding "amount determined in writing by the IV-D agency as part of the legal
process referred to in paragraph (a)(2) of this section in accordance with the requirements of
§ 302.56 when "there is no court or administrative order"); id. § 301.1 ("IV-D Agency means the
single and separate organizational unit in the [sitate that has the responsibility for administering or
supervising the administration of the [sltate plan under title IV-D of the Act."); id. § 302.70(a)(2)
(order established under expedited processes must have "same force and effect as those
established through full judicial process"); id § 303.11(c).
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Some states authorize both judicial and administrative determinations
of child support. For example, Florida law provides for a judicial
determination of child support and, to comply with federal conditions, also
provides an "alternative procedure for establishing child support obligations
in Title IV-D cases in a fair and expeditious manner when there is no court
order of support," which allows the Department of Revenue to enter an
administrative order establishing the support obligation of a noncustodial
parent and requires the parents to provide the financial affidavit to the
department.19 5 Thus, states are not required to use a judicial process to
determine the appropriate amount of child support. State law could create a
judicial process that allowed the court to determine the appropriate amount
of child support without requiring a document containing detailed financial
information to be filed with the court. Further, state law could create an
administrative process that would allow the state to collect the information
it needed to review its guidelines every four years "to ensure that their
application results in the determination of appropriate child support award
amounts."l 96
Congress also addressed the issue of "privacy safeguards" as part of
the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 and its amendment in 1997.'19 Federal law requires that a:
State plan for child and spousal support must ... have in effect
safeguards, applicable to all confidential information handled by the State
agency, that are designed to protect the privacy rights of the parties,
including ... safeguards against unauthorized use or disclosure of
information relating to proceedings or actions to establish paternity, or to
establish, modify, or enforce support, or to make or enforce a child
custody determination.198
Further, federal law requires "privacy safeguards" for the information
required to be filed with the state case registry that identifies the party or his
or her location, "including social security number, residential and mailing
addresses, telephone number, driver's license number, and name, address,
and telephone number of employer."l 99 Federal law also limits disclosure of
information contained in the Federal Parent Locator Service and allows a

195. FLA. STAT. §§ 409.2563(1)(a), (d), 2(a), (13)(a) (LexisNexis 2009).
196. 42 U.S.C. § 667(a).
197. See, e.g., Personal Responsibility and Work Opportunity Reconciliation Act, § 303
(amending 42 U.S.C. § 654), § 325 (amending 42 U.S.C. § 666). See also Balanced Budget Act
of 1997, § 5552 (amending 42 U.S.C. § 654).
198. 42 U.S.C. § 654(26)(A) (2006).
199. Id. § 666(2)(c)(2)(A)(i) (2006).
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court to determine whether disclosure of such information would be
harmful to a parent or child. 2 0 0 These provisions focus on information
received by state agencies and information in the locator service, but not
information received by a court needed to apply its state guidelines. Thus,
federal law does not require safeguards on privacy and information security
with respect to information provided to state courts to comply with the
required state guidelines; however, it does require those safeguards when
the federal government provides that information to a state agency to apply
the state guidelines.
If Congress had the power to regulate child support and it promulgated
federal child support guidelines that required consideration of "all earnings
and income of the noncustodial parent," 20 1 Congress could protect that
information in a number of ways. Congress could limit the persons who
would be authorized to have access to the information similar to the manner
in which it limits access to information in the Federal Parent Locator
Service and also provide a federal standard for a federal court to determine
whether to disclose that information.20 2 Congress could protect information
under the E-Government Act of 2002203 and the corresponding Federal

200. Id. §§ 653(b)(2)(B), (c)(2) ("[T]he court which has authority to issue an order or to serve
as the initiating court in an action to seek an order against a noncustodial parent for the support
and maintenance of a child, or any agent of such court.").
201. 45 C.F.R. § 302.56(c)(1).

202. See 42 U.S.C. § 653(c) (defining "authorized person"); id § 653(a)(2) (addressing "(B)
information on the individual's wages (or other income) from, and benefits of, employment
(including rights to or enrollment in group health care coverage); and (C) information on the type,
status, location, and amount of any assets of, or debts owed by or to, any such individual); id.
§ 654(b)(2)(B). See also 45 C.F.R. § 303.2 1(a)(1) (2009) (scheduled to be effective December 30,
2010) ("Confidential information means any information relating to a specified individual or an
individual who can be identified by reference to one or more factors specific to him or her,
including but not limited to the individual's Social Security number, residential and mailing
addresses, employment information, and financial information.").
203. Public Law 107-347, 44 U.S.C. § 101-526. See, e.g., 44 U.S.C. § 205(c)(3), Privacy and
security concerns.-(A)(i) The Supreme Court shall prescribe rules, in accordance with sections 2072 and 2075
of title 28, United States Code, to protect privacy and security concerns relating to electronic
filing of documents and the public availability under this subsection of documents filed
electronically.
(ii) Such rules shall provide to the extent practicable for uniform treatment of privacy
and security issues throughout the Federal courts.
(iii) Such rules shall take into consideration best practices in Federal and State courts to
protect private information or otherwise maintain necessary information security.
(iv) To the extent that such rules provide for the redaction of certain categories of
information in order to protect privacy and security concerns, such rules shall provide that a
party that wishes to file an otherwise proper document containing such information may file
an unredacted document under seal, which shall be retained by the court as part of the record,
and which, at the discretion of the court and subject to any applicable rules issued in
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Rules of Civil Procedure adopted by the Supreme Court. Paper and
electronic filings could be protected under Rule 5.2 so that any reference to
social security numbers, taxpayers' identification numbers, or financial
account numbers could only include the last four digits, dates of birth could
only include the year of birth, and persons known to be minors could be
referred to only by initials rather than by name. 2 04 Further, federal courts
would have discretion to seal un-redacted filings and to grant protective
orders for "good cause" that "require redaction of additional information"
or "limit or prohibit a nonparty's remote electronic access to a document
filed with the court." 2 05 Congress could provide for the promulgation of
rules that would limit "remote electronic access" to the full record to the
parties and their attorneys, as it did for "an action for benefits under the
Social Security Act," giving other persons full access at the courthouse but
remote electronic access only to "the docket maintained by the court" and
"an opinion, order, judgment, or other disposition of the court, but not any
other part of the case file or the administrative record." 2 06 Congress also
could exempt some or all of the information by specific provision in the
law.207 Congress could require the information to be filed with an
administrative agency and protected similar to the way that tax returns are
filed with the Internal Revenue Service and protected from public view.208
Congress could protect the information similar to the way that certain trade
secrets and business financial information are excepted from the Freedom

accordance with chapter 131 of title 28, United States Code, shall be either in lieu of, or in
addition, to, a redacted copy in the public file.
204. FED. R. Civ. P. 5.2(a) (December 1, 2008) ("[u]nless the court orders otherwise"),
available at http://www.uscourts.gov/rules/CV2008.pdf. But see id 5.2(h), which allows a person
to waive "the protection of Rule 5.2(a) as to the person's own information."
205. FED. R. CIv. P. 5.2(e), (f) (December 1,2008), available at http://www.uscourts.gov/
rules/CV2008.pdf.
206. Id. 5.2(c) (December 1, 2008), available at http://www.uscourts.gov/rules/CV2008.pdf.
207. Information also could be exempted from the common law doctrine of access to the
courts if the disclosed information was considered a form of written testimony rather than
documentary evidence. If a parent prepared a financial affidavit or worksheet by collating and
summarizing information from other sources, that summary might be considered a form of
testimony that need not be made in open court; whereas, if a parent provided evidence of
ownership of assets or sources of income that might be considered a document to which the public
would be entitled access. Compare Nixon v. Warner Commc'ns, Inc., 435 U.S. 589 (1978)
(President Nixon's tapes) with United States v. McDougal, 103 F.3d 651 (8th Cir. 1996)
(President Clinton's deposition).
208. See I.R.C. § 6103 (LexisNexis 2009) (regarding confidentiality of tax returns). See also
I.R.C. § 6103(l)(7) (LexisNexis 2009) (regarding disclosure of returns for purposes other than tax
administration, including "[d]isclosure of return information to Federal, State, and local agencies
administering certain programs under the Social Security Act," including the Title IV-A program).
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of Information Act.2 09 Or federal law could provide for the information to
be available to the public after the deletion of identifying information,
similar to the manner in which private letter rulings requested from the
Internal Revenue Service are released to the public. 2 10
Since Congress does not require income and earnings information of
the noncustodial parent to be filed with a state court, states have the option
of determining what information is required to be provided or exchanged
and what information is required to be filed with the court. States have the
option of determining whether that information is to be provided in a
manner that grants the public access to that information; however, if a state
has a constitutional provision guaranteeing access to the courts, providing
limited access must be consistent with such provision. 211
If state law requires financial information to be filed with the court,
state law also can address who has the right to access information filed with
the court. For example, Maine limits who may access a child support
affidavit or a financial statement filed with the court, specifically providing:
Any financial statement or child support affidavit filed shall be kept
separate from other papers in the case and shall not be available for public
inspection, but shall be available, as necessary, to the court, the attorneys
whose appearances are entered in the case, the parties to the case, their
expert witnesses, and public agencies charged with responsibility for the
collection of support.
Some states require a court order to permit access to nonparties,2 13
209. See, e.g., 5 U.S.C. § 552b(c)(4) (2006) (protecting "trade secrets and commercial or
financial information obtained from a person and privileged or confidential").
210. See I.R.C. § 6110(c) (LexisNexis 2009) (requiring the deletion of "the names, addresses,
and other identifying details of the person to whom the written determination pertains and of any
other person . . . identified in the written determination or any background file document" as well
as "trade secrets and commercial or financial information obtained from a person and privileged
or confidential . . . information the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy"). See also Treas. Regs. §§ 601.201(e)(2), (5) (regarding the
statement of proposed deletions to be prepared by the person requesting the ruling).
211. See, e.g., FLA. CONST. Article I, § 21 (access to courts), § 23 (right of privacy), § 24
(access to public records and meetings). See also John Sanchez, Constitutional Privacy in

Florida:Between the Idea and the Reality Falls the Shadow, 18 NOVA L. REV. 775 (1994).
212. ME. R. Civ. P. 108(d)(3) (effective January 1, 2009) (Westlaw 2009). See also id.
108(c):
In any divorce or judicial separation action in which there is a dispute about either a division
of property or an award of spousal support or counsel fees, the parties shall exchange and file
a financial statement showing the assets, liabilities, and current income and expenses of both
parties and indicating separately all marital and nonmarital property.

Id.

§

213. See, e.g., N.Y. MCKINNEY'S DOM. REL. LAW
8) (Westlaw 2009).

§ 235(1)

(amended by 2009 NY A.B. 4559
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while others require a court order to seal any court records.214 For example,
New York law provides access to court records in a matrimonial proceeding
to the parties and their counsel but requires a court order for any other
Specifically New York's
person to examine, peruse, or copy them.
domestic relations law provides:
An officer of the court with whom the proceedings in a matrimonial action
or a written agreement of separation or an action or proceeding for
custody, parenting time or maintenance of a child are filed, or before
whom the testimony is taken, or his clerk, either before or after the
termination of the suit, shall not permit a copy of any of the pleadings,
affidavits, findings of fact, conclusions of law, judgment of dissolution,
written agreement of separation or memorandum thereof, or testimony, or
any examination or perusal thereof, to be taken by any other person than a
party, or the attorney or counsel of a party, except by order of the court.215
By contrast, Florida law requires public access to court records unless
the legislature provides an exemption or a court seals them. The Florida
Constitution provides:
Access to public records and meetings.(a) Every person has the right to inspect or copy any public record made
or received in connection with the official business of any public body,
officer, or employee of the state, or persons acting on their behalf, except
with respect to records exempted pursuant to this section or specifically
made confidential by this Constitution. This section specifically includes
the legislative, executive, and judicial branches of government and each
agency or department created thereunder; counties, municipalities, and
districts; and each constitutional officer, board, and commission, or entity
created pursuant to law or this Constitution.216

214. See, e.g., NEV. REV. STAT § 125.110 (Westlaw 2009) (sealing of certain documents at
party's request); Johanson v. Eighth Judicial Dist. Ct., 182 P.3d 94 (Nev. 2008).
215. N.Y. McKINNEY'S DOM. REL. L. § 235(1) (amended by 2009 NY A.B. 4559 § 8)
(Westlaw 2009). New York law also allows for sealing of evidence when required by the public
interest. Id. § 235(2) ("If the evidence on the trial of such an action or proceeding be such that
public interest requires that the examination of the witnesses should not be public, the court or
referee may exclude all persons from the room except the parties to the action and their counsel,
and in such case may order the evidence, when filed with the clerk, sealed up, to be exhibited only
to the parties to the action or proceeding or someone interested, on order of the court."). For the
information contained in the New York Statement of Net Worth, see supra text accompanying
note 182-83.
216. FLA. CONST. art. I, § 24. See also id § 21 (providing that "[t]he courts shall be open to
every person for redress of any injury, and justice shall be administered without sale, denial or
delay"); id. § 23 (providing that the right that every natural person has "to be let alone and free
from governmental intrusion into the person's private life . . . shall not be construed to limit the

public's right of access to public records and meetings as provided by law").
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In Florida, a court may conditionally seal the financial information in
the Florida Family Financial Affidavit 2 17 "if it is likely that access to the
information would subject a party to abuse, such as the use of the
information by third parties for purposes unrelated to government or
judicial accountability or to first amendment rights"; provided that "[a]ny
such order sealing, the financial information is conditional in that the
information shall be disclosed to any person who establishes that disclosure
of the information is necessary for government or judicial accountability or
has a property first amendment right to the information."218 In addition, a
Florida court may rule that a document is confidential if:
confidentiality is required to:
(i) prevent a serious and imminent threat to the fair, impartial, and orderly
administration of justice;
(ii) protect trade secrets;
(iii) protect a compelling governmental interest;
(iv) obtain evidence to determine legal issues in a case;
(v) avoid substantial injury to innocent third parties;
(vi) avoid substantial injury to a party by disclosure of matters protected
by a common law or privacy right not generally inherent in the specific
type of proceeding sought to be closed;
(vii) comply with established public policy set forth in the Florida or
United States Constitution or statutes or Florida rules or case law;
provided that "no less restrictive measures are available to protect the
interests" in (i)-(vii) above. 2 19
Some states grant parties and their attorneys full access to court records
but only allow others to access redacted copies of these documents when
the original contains identifying information. For example, Kentucky
redacts certain documents and seals the unredacted original, providing:
217. See infra Appendix A.
218. FLA. FAM. LAW R. P. 12.400(c) (2009 ed.), available at www.floridabar.org
(Professional Practice - Rules of Procedure) (granting the court "authority to conditionally seal
the financial information required by rule 12.285," with notice required by Florida Rule of
Judicial Administration 2.420(d)). See also Florida Supreme Court Rule 2.420(d)(B)(iii)
(providing that the clerk of the court shall maintain as confidential "Social Security, bank account,
charge, debit, and credit card numbers in court records") (effective January 1, 2001), with
redaction required by request prior to that. SC07-2050 (March 18, 2010), available at
http://www.floridasupremecourt
.org/decisions/2010/sc07-2050.pdf (last visited July 29, 2010).
219. FLA. R. JUD. ADM. 2.420(c)(9) (2009 ed), available at www.floridabar.org (Professional
Practice - Rules of Procedure). See also Barron v. Florida Freedom Newspapers, 531 So. 2d 113
(Fla. 1988), the predecessor to this rule.
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Protection of personal identifiers in domestic relations cases.
(1) If another section of this chapter [Dissolution of Marriage - Child
Custody] . . . requires the provision of a personal identifier in a pleading,

document, or exhibit filed with the court, the party making the filing shall
provide the personal identifier in accordance with the Kentucky Rules of
Civil Procedure.
(2) The clerk of the court shall allow the unredacted sealed copy of the
pleading, document, or exhibit containing personal identifiers to be
accessed only by a party to the case, an attorney of record in the case, a
judge of the court or other authorized court personnel, a duly authorized
employee or agent of the Cabinet for Health and Family Services involved
in child support matters attendant to the case, or a person authorized to
view the copy by specific order of the court.
(3) As used in this section, "personal identifier" means a Social Security
number, name of minor child, date of birth, or financial account
number. 220
Some states selectively protect information. For example, Alaska, by
rule, requires a petition for dissolution to be accompanied by an
"information sheet stating the name, date of birth, and social security
number of each party to the action and each child who is or may be subject
to a child support order in the action, to the extent known"; however, the
rules also provide that the "information sheet is confidential and shall not
be considered part of the public record."221 Further, Alaska, by rule, allows
a person to protect account information by not requiring full account
numbers, with the court having authority to require more disclosure or to
provide more protection. For example, Alaska provides:
(2) Financial Account Numbers. Unless otherwise ordered by the court,
financial account numbers, when required under ... this rule or when
submitted in support of a motion, need not be provided in full.
(A) a party may identify any credit card, bank card, or debit card account
by using only the last four digits of the account number and the name of
the issuing institution;

220. KY. REv. STAT. § 403.135 (2009).
221. ALASKA R. Civ. P. 90.1(f)(1)(A) (Westlaw 2009). See also id. 90.1(f)(1)(B) (providing
that "[o]nce a complete confidential information sheet has been submitted to the court listing
names, dates of birth, and social security numbers as required, the parties shall omit or redact
social security numbers from documents subsequently filed in the action unless otherwise ordered
by the court"); ALASKA STAT. ANN. §§ 25.24.160(a), (d) (Westlaw 2009) (providing that when a
court issues a "judgment in an action for divorce," the "court shall include in the records relating
to the matter the social security numbers, if ascertainable, of the following persons: (1) each party
to the action; [and] (2) each child whose rights are addressed in the judgment").
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(B) a party may identify any bank, credit union, or other financial
institution account by using only the last three digits of the account
number and the name of the financial institution; and
(C) a person whose interest in confidentiality may be adversely affected
by disclosure of a financial account number on a document filed in an
action may move for an order requiring
(i) the financial account number to be redacted or the document to be
treated as confidential, if the document has already been filed with the
financial account number included, or
(ii) the document to be filed with the financial account number redacted, if
the document has not yet been filed. 222
Some states also provide exceptions to their guidelines, excusing
disclosure in limited circumstances when the parties agree to the amount of
child support or when a parent's ability to pay is not an issue. For example,
in California for certain high earners, when ability to pay is not an issue,
detailed financial disclosure is not required.223 In Nevada, if the parties can
agree to the amount of child support required, Nevada allows the parties "to
certify that the amount of support is consistent with the appropriate formula
set forth" in the Nevada Child Support Guidelines. 224 Thus, these various
state laws reflect a variety of approaches regarding what information is
required, who is required to receive it, and who is permitted to access it.
In order to balance the interests of the public and the media and the
privacy desires of individuals and families, there are a number of different
legislative options. As an example, states could consider the type and
manner of disclosure required upon death for probate inventories and
accountings discussed supra in Part II. States could require financial
disclosure between parties for uncontested proceedings, with disclosure to
the court in the event of a dispute. Further, state legislatures or judicial
rules could determine whether the general rule would require public
disclosure or private disclosure, with exceptions allowed in individual
cases. When the general rule provides for public disclosure, the burden
would be on the individual to prove the need for privacy or nondisclosure.
222.
223.
224.
amount

ALASKA R. Civ. P. 90.1(f).
See, e.g., Estevez v. Super. Ct., 27 Cal. Rptr. 2d 470 (Cal. Ct. App. 1994).
See, e.g., NEV. REV. STAT. § 125B.080.2 (Westlaw 2009) ("If the parties agree as to the
of support required, the parties shall certify that the amount of support is consistent with

the appropriate formula set forth in NRS 125B.070."); see also N.D. ADMIN. CODE 75-02-04.1-12
(Westlaw 2009) (applying to uncontested proceedings or stipulations as to a child support award,
requiring the presentation of "credible evidence describing the obligor's income and financial
circumstances, which demonstrates that the uncontested or agreed amount of child support
conforms to the requirements of this chapter").
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Using this model, a person trying to maintain privacy may actually create
publicity if he or she has to notify the public of the desire to seal what
otherwise would be available to the public. When the general rule provides
for private disclosure between interested persons, the burden would be on
the public or the media to assert a need to know the financial information.
One alternative would be to require full disclosure between interested
persons with some form of summary disclosure to the court and the public
to assure that the child support guidelines are being applied consistently.
Such information could require a disclosure of the gross or net amount of
income used to apply the state child support guidelines.
Assuming that Congress has constitutionally exercised its spending
power by conditioning receipt of federal funds on a state's adoption of child
support guidelines, Congress should consider imposing an additional
requirement. That requirement would be that states provide "safeguards on
privacy and information security" with respect to information provided to
courts by parents to comply with state child support guidelines.22
Congress also could consider requiring that states, at a minimum, provide
the same protection for information filed with a state court in child support
proceedings as the federal law and rules provide for information filed with
federal courts under Rule 5.2, such as the redaction of social security
numbers, 226 taxpayer identification numbers, financial account information,
dates of birth, and names of minors for information filed with the court.

IV. CONCLUSION

State law may require financial disclosure as part of the probate
process when a person dies or as part of the dissolution process when a
marriage is dissolved or child support obligations are established. In
addition, a state may require financial disclosure in order to implement
225. See 42 U.S.C. § 654(26)(A) (2006) (requiring safeguards applicable to state agencies that
handle confidential information that are "designed to protect the privacy of the rights of the
parties" and that include "safeguards against unauthorized use or disclosure of information
relating to proceedings or actions ... to establish ... support").
226. See also id § 666(a)(13) (2006) (requiring the "social security number of ... any
individual who is subject to a divorce decree, support order, or paternity determination or
acknowledgment be placed in the records relating to the matter"); id 666(c)(2)(A)(i) (regarding
procedures that "each party to any paternity or child support proceeding is required (subject to
privacy safeguards) to file with the [sltate case registry upon entry of an order, and to update as
appropriate, information on location and identity of the party, including social security number,
residential and mailing addresses, telephone number, driver's license number, and name, address,
and telephone number of employer").
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child support amount guidelines required for the state to qualify for federal
funds under Title IV-A and D of the Social Security Act. When financial
disclosure documents are filed with the court, they can become judicial
records that are open to inspection by the public and the media. If the
media views the information, it has the freedom to publish it whether in
print or electronic format. Further, the information may be available to the
public by remote electronic access and that information may be added to
other freely accessible databases. Thus, information that is considered to be
private during a lifetime or during marriage may become public because of
a state law process.
Alternatives exist under federal and state law that would allow the
parties to exchange the financial information. These alternatives would
allow a court to consider the information in the event of a dispute or would
allow an administrative agency to consider the information to make a
ruling. Further, alternatives exist that would allow financial disclosure
documents to be filed with the court, allowing only the court and interested
persons or their representatives access to the information. In addition,
procedures exist to require redaction of personal and financial information.
State legislatures should consider how to balance the privacy of financial
information regarding income, expenses, assets, and liabilities with the
rights of others to have access to the courts. Legislatures should consider
protecting this information so that it is available to interested persons but
protected from general public disclosure. In this way, legislatures can
preserve access to the courts and the public's confidence in the judicial
system without unnecessarily disclosing private information.
Congress should revisit its policies regarding conditional spending,
considering when to implement federal policy directly and when to require
states to implement federal policy in order to receive federal funds.
Further, if Congress continues to exercise its spending power by requiring
state child support guidelines, with the result being that states require
financial disclosure in state courts, Congress should consider imposing an
additional requirement regarding privacy safeguards and information
security for information provided in state court to comply with state
guidelines.
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APPENDIX A
INFORMATION REQUIRED FOR FLORIDA FAMILY FINANCIAL AFFIDAVIT
The Florida Family Law Financial Affidavit 227 for a person with an
annual gross income over $50,000, includes itemized lines for the following
items:
Income:
(1) Gross salary or wages
(2) Bonuses, commissions, allowances, overtime, tips, and similar
payments
(3) Net business income from sources such as self-employment,
partnerships, close corporations, or independent contracts
(4) Disability benefits/SSI
(5) Workers' compensation
(6) Unemployment compensation
(7) Pension, retirement, or annuity payments
(8) Social Security benefits
(9) Alimony actually received from the instant case or another case
(10) Interest and dividends
(11) Net rental income
(12) Income from royalties, trusts, or estates
(13) Reimbursed expenses and in-kind payments that reduce personal
living expenses
(14) Recurring gains derived from dealing in property
(15) Other source of income of a recurring nature
Monthly tax deductions:
(16) Federal, state, and local income tax
(17) FICA or self-employment taxes
(18) Medicare payments
Other monthly deductions:
(19) Mandatory union dues
(20) Mandatory retirement payments
(21) Health insurance payments (including dental insurance)
(22) Court-ordered child support actually paid for children from
another relationship

227. Florida Family Law Financial Affidavit Form 12.902(c), available
http://www.flcourts.org/genpublic/family/forms-rules/902c.pdf (last visited July 29, 2010).

at
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(23) Court-ordered alimony actually paid from the instant case or
another case
Monthly household expenses:
(24) Mortgage or rent payments
(25) Property taxes
(26) Insurance on residence
(27) Condominium maintenance fees and homeowner's association
fees
(28) Electricity
(29) Water, garbage, and sewer
(30) Telephone
(31) Fuel oil or natural gas
(32) Repairs and maintenance
(33) Lawn care
(34) Pool maintenance
(35) Pest control
(36) Miscellaneous household expenses
(37) Food and home supplies
(38) Meals outside home
(39) Cable TV
(40) Alarm service contract
(41) Service contracts on appliances
(42) Maid service
Monthly automobile expenses:
(43) Gasoline and oil
(44) Repairs
(45) Auto tags and emission testing
(46) Insurance
(47) Lease or financing payments
(48) Rental/replacements
(49) Alternative transportation (bus, rail, car pool, etc.)
(50) Tolls and parking
Monthly expenses for children common to both parents:
(51) Nursery, babysitting, or day care
(52) School tuition
(53) School supplies, books, and fees
(54) After school activities
(55) Lunch money
(56) Private lessons or tutoring
(57) Allowances
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(58) Clothing and uniforms

(59) Entertainment (movies, parties, etc.)
(60) Health insurance
(61) Medical, dental, prescriptions (nonreimbursed)
(62) Psychiatric/psychological/counselor
(63) Orthodontic
(64) Vitamins
(65) Beauty parlor/barber shop
(66) Nonprescription medication
(67) Cosmetics, toiletries, and sundries
(68) Gifts from children to other children, relatives, teachers, etc.
(69) Camp or summer activities
(70) Clubs (Boy/Girl Scouts, etc.)
(71) Access expenses (for nonresidential parent)
(72) Miscellaneous expenses
(73) Monthly expenses for children from another relationship
Monthly insurance expenses:
(74) Health insurance
(75) Life insurance
(76) Dental insurance
Other monthly expenses:
(77) Dry cleaning and laundry
(78) Clothing
(79) Medical, dental, and prescription (unreimbursed)
(80) Psychiatric, psychological, or counselor (unreimbursed)
(81) Non-prescription medications, cosmetics, toiletries, and sundries
(82) Grooming
(83) Gifts
(84) Pet expenses
(85) Club dues and membership
(86) Sports and hobbies
(87) Entertainment
(88) Periodicals/books/tapes/CDs
(89) Vacations
(90) Religious organizations
(91) Bank charges/credit card fees
(92) Education expenses
(93) Other usual and customary expense
(94) Monthly payments to creditors (listed by name of creditor and
amount)
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In addition, the Florida Family Law Financial Affidavit requires an
itemized list of assets and liabilities and their current fair market values,
including the following types of assets and liabilities:
Assets:
(95) Cash on hand
(96) Cash in banks or credit unions
(97) Stocks/bonds (excluding account numbers)
(98) Written notes (for money owned)
(99) Real estate: home or other
(100) Business interests
(101) Automobiles
(102) Other vehicles
(103) Retirement plans (profit sharing, pension, IRA, 401(k)s, etc.)
(104) Home furniture & furnishings
(105) Collectibles
(106) Jewelry
(107) Life insurance (cash surrender value)
(108) Sporting and entertainment equipment (TV, stereo, etc.)
(109) Other assets
Liabilities and Debts:
(110) Mortgages on real estate (first mortgage, second mortgage, other
mortgage)
(111) Charge/credit card accounts
(112) Auto loan
(113) Bank/Credit Union loans
(114) Money owned (not evidenced by a note)
(115) Judgments
(116) Other liabilities or debts
(117) Contingent Assets and Liabilities

